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FINANCIAL SERVICES AND GENERAL 
GOVERNMENT APPROPRIATIONS FOR 2013 


Wednesday, March 28, 2012. 

THE JUDICIARY 
WITNESSES 

JUDGE JULIA S. GIBBONS, CHAIR, BUDGET COMMITTEE OF THE U.S. 
JUDICIAL CONFERENCE 

JUDGE THOMAS F. HOGAN, DIRECTOR, ADMINISTRATIVE OFFICE OF 
THE U.S. COURTS 

Chairwoman Emerson’s Opening Statement 

Mrs. Emerson. The hearing will come to order. And please let 
me extend my apologizes once again to you all. Now it has been 
a whole hour that you have had to sit around. I am deeply sorry. 

Unfortunately when the bells ring, we run. 

Anyway, Judge Gibbons and Judge Hogan, thanks so much for 
appearing before our Subcommittee today. 

Judge Gibbons, this is the eighth time that you have appeared 
before the Subcommittee, and we so appreciate your service and 
your willingness to meet with us. 

And Judge Hogan, this is your first appearance, and hopefully, 
you will have many more. We want to welcome you and congratu- 
late you on your appointment as Director of the Administrative Of- 
fice. Your duties will be different, and I am sure you will find the 
position challenging, but I know you can do a great job. 

An independent judiciary that holds the trust and respect of all 
of our citizens and can resolve criminal, civil and bankruptcy dis- 
putes in a fair and expeditious manner is fundamental to our Na- 
tion. In addition, the judiciary’s probation and pretrial service offi- 
cers perform a critical public safety mission by supervising more 
than 200,000 offenders and defendants living in our communities. 

We will try to ensure that you have the resources needed to ac- 
complish your important mission. Over the past few years you and 
your staff have worked closely with us to ensure that judiciary re- 
ceives increases to address only your most critical needs. 

However, I know at least Judge Gibbons has heard me say be- 
fore, that a $16 trillion debt, or it might have been a little less last 
time. Judge Gibbons, but still a debt of this magnitude compels us 
to reduce spending, and I am committed to bringing down the def- 
icit. The judiciary’s budget request proposing a discretionary spend- 
ing increase of $187 million or 2.9 percent above fiscal year 2012. 
And while I am appreciative of the fact that this is the smallest 
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requested increase proposed by the judiciary in decades, it is likely 
to be more than the Subcommittee and the Nation can afford. 

So I want to work with you all, I want to work with Ranking 
Member Serrano to identify savings in the Federal judiciary’s costs 
while still providing the courts with the resources needed to fulfill 
your constitutional duties. I appreciate the important work that 
you do and look forward to your testimony. And with that, I will 
yield to my good friend and colleague, Mr. Serrano. 

Ranking Member Serrano’s Opening Statement 

Mr. Serrano. Thank you. Madam Chair. 

I also would like to welcome Judge Gibbons and Judge Hogan be- 
fore the Subcommittee and apologize also for being late. But the 
good news is that we were late because we were voting. And 
throughout the world, there are people rising up against govern- 
ments hoping that they can have a system where they can have 
members of Parliament or Congress voting. So we apologize for it, 
but we celebrate it at the same time. 

I do not know how many people realize that your budget request 
contains funding not just for judges but for public defenders, court 
security, and probation and pretrial services at the Federal level. 
These diverse activities show that you need to be sensitive not just 
to what happens inside of the courtroom but what happens outside 
of it as well. You are entrusted with ensuring our whole Federal 
judicial system runs smoothly. 

Because of your efforts, our judicial system continues to be an ex- 
ample for the rest of the world. It is our job here in Congress to 
make sure that you have the resources to do your jobs in a timely, 
efficient and fair manner. Your budget request asked for a 3.1 per- 
cent increase in order to meet these goals and maintain staffing 
and services levels. I am worried if we are forced to underfund any 
part of your work, we will end up slowing down justice. 

One such area of concern is the area of courthouse construction. 
Like last year, we met just yesterday with the General Services 
Administration. Their construction budget request calls for no new 
construction funding. Given the needs of the Federal judiciary for 
new courthouses I wonder whether you agree with the GSA’s deci- 
sion. In particular, I have an interest in the security operations at 
the Moynihan Courthouse in Manhattan, New York. And I look for- 
ward to discussing that with you in more detail. 

Judge Gibbons, you have appeared before our Subcommittee 
many, many times while Judge Hogan is a relative rookie in this 
regard. 

I look forward to your testimony and thank you both for being 
here. 

And Madam Chair, you know, we are famous for mentioning 
baseball, and we did not mention baseball today, although tech- 
nically the season started today since there was a game in Japan, 
so that does count. 

Mrs. Emerson. Do we know who ended up winning? 

Mr. Serrano. The Mariners in 11 innings. 

Mrs. Emerson. I was listening to the TV this morning. They 
were saying that only the West Coast teams ever play that game 
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in Japan because the time change knocks you out, and you are not 
ready for a home game. 

Mr. Serrano. With all due respect to them, with the money they 
make, they should not complain about the travel. 

Mrs. Emerson. I think that is quite good. We will now recognize 
Judge Gibbons. 

If you could keep your remarks to 5 minutes or less. Judge Gib- 
bons, we would be grateful. Thanks. 

Judge Gibbons’ Opening Statement 

Judge Gibbons. Chairwoman Emerson, Representative Serrano, 
we are very pleased to be here today. I was filled with a little bit 
of panic, though, when Representative Serrano made his baseball 
reference because I realize that was Jim Duffs role, and there is 
nothing in my briefing book on baseball, so I am hoping that my 
friend here. Judge Hogan, is able to carry that ball. 

Mr. Serrano. All you need to know is our famous slogan, Yan- 
kees, si; Red Sox, no. 

Mrs. Emerson. And Cardinals, si 

Mr. Serrano. The world, no. 

Mrs. Emerson. The world, no. 

Judge Gibbons. Well, I am Julia Gibbons of the Sixth Circuit 
Court of Appeals and the Chair of the Judicial Conference Com- 
mittee on the Budget. 

With me today is Judge Tom Hogan, the new Director of the Ad- 
ministrative Office of the Courts. Judge Hogan and I began our 
Federal judicial service at about the same time almost 30 years 
ago. 

I begin today by thanking the Committee on behalf of the entire 
Third Branch for making the Federal judiciary a funding priority 
in the fiscal 2012 omnibus spending bill. At a 1 percent overall in- 
crease above the 2011 enacted level, we realize that the judiciary 
fared better than many other Federal entities. 

Nevertheless, the courts are facing serious budget pressures this 
year. As a result of 2012 funding levels and out of concern for 2013, 
the courts have already downsized by nearly 1,100 employees since 
July 2011. We expect courts to continue downsizing through the 
rest of the fiscal year. The vast majority of these losses were due 
to normal attrition, but we did offer buyouts and early outs in 
order to minimize forced downsizing. 

IMPACT OP SEQUESTRATION ON THE COURTS 

Looking ahead to 2013, our greatest concern continues to be the 
impact that across-the-board cuts under sequestration would have 
on the Federal Courts. After accounting for normal attrition and 
buyouts and early outs, our latest analysis indicates that a nearly 
8 percent sequestration cut would result in the forced downsizing 
of up to 4,400 employees or a 4-week furlough for all court employ- 
ees. Most likely a combination of forced downsizing and furloughs 
would occur. These losses would be in addition to the 2011 and 
2012 staffing losses that I just mentioned. 

There would be significant reductions to other judiciary programs 
as well. Simply put, sequestration would have a devastating and 
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long-lasting impact on the Federal Courts and the administration 
of justice in this country. 

We recognize that there is still time prior to January 2013 for 
Congress and the President to reach agreement on an alternative 
deficit reduction plan before sequestration takes effect. We remain 
concerned, however, that any alternative plan could also include 
steep spending cuts to non-security spending that impact the judi- 
ciary. Unlike many executive branch agencies, we do not have pro- 
grams or grants that we can eliminate or reduce in response to a 
budget shortfall. A large funding shortfall would result in crippling 
staffing losses in our clerks of court and probation and pretrial 
services offices nationwide. 

The judiciary performs constitutionally mandated core govern- 
ment functions that are a pillar of our democratic system of govern- 
ment. If sufficient funding is not provided to the courts, we cannot 
function in the way the Founders envisioned and cannot afford the 
people of the United States the type of justice system that has been 
a hallmark of our liberty throughout our Nation’s history. 

COST CONTAINMENT 

I would like to assure the Committee that containing costs re- 
mains a top priority for us and we continue to build on the cost 
containment efforts we started in 2004. Over the last 8 years, 
many cost-cutting initiatives have been implemented and have 
helped limit the growth in the judiciary’s budget, as evidenced by 
our requested increase for 2013, our smallest requested increase 
ever. 

We have begun a new round of cost containment recognizing that 
we need to do even more. I want to let the Committee know that 
today in the hearing room are a number of court managers who are 
here in town for a meeting of our Budget and Finance Advisory 
Council. Court managers like these have been responsible for im- 
plementing many of our cost-containment initiatives. And this par- 
ticular group and other similar groups have been an important 
source of cost-containment ideas for us as we move forward. We 
have been very dependent on court managers like them for our suc- 
cess. 

The next round of cost-containment initiatives will be more dif- 
ficult and may require choices we would prefer not to make. We 
will take these difficult steps in the belief that they are essential 
to positioning the judiciary for the fiscal realities of today and the 
future. In turn, we look to you to provide the resources we must 
have to do our work. 


FISCAL YEAR 2013 REQUEST 

Turning to the details of the 2013 request, we seek $7.2 billion 
in appropriations. We are requesting $213 million for adjustments 
to base for standard pay and non-pay changes reflecting increases 
in our space, defender services and court security programs. This 
includes a half-percent COLA for judiciary personnel, consistent 
with the President’s recommendations for the executive branch. 
The request also includes $6 million for several program increases. 

I would note we are not requesting funding to backfill staff va- 
cancies occurring as a result of budget constraints in 2011 and 
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2012. The request seeks to maintain 2012 funded staffing levels in 
the courts and avoid a further loss of staff in 2013. We believe the 
funding level requested represents the minimum amount required 
to meet our constitutional and statutory responsibilities. We fully 
understand the restraints under which you are operating, but we 
reiterate that we do not have the flexibility that many other enti- 
ties have. 

We know how difficult 2013 will be. We know it will perhaps be 
the most difficult budget year ever. We simply urge you to keep 
making the judiciary a funding priority to enable us to maintain 
this vital part of our democracy. 

STATEMENTS FOR THE HEARING RECORD 

As I conclude, I ask that my statement be placed in the record 
along with the statements of the Administrative Office, the Federal 
Judicial Center, the Sentencing Commission, the Court of Appeals 
for the Federal Circuit and the Court of International Trade. 

[The prepared statements follow:] 
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STATEMENT OF 

HONORABLE JULIA S. GIBBONS, CHAIR 
COMMITTEE ON THE BUDGET OF THE 
JUDICIAL CONFERENCE OF THE UNITED STATES 
BEFORE THE SUBCOMMITTEE ON 
FINANCIAL SERVICES AND GENERAL GOVERNMENT 
OF THE 

COMMITTEE ON APPROPRIATIONS OF THE 
UNITED STATES HOUSE OF REPRESENTATIVES 

March 28, 2012 

INTRODUCTION 

Chairwoman Emerson, Representative Serrano, and members of the Committee, I am 
Judge Julia Gibbons of the Sixth Circuit Court of Appeals. Our court sits in Cincinnati, Ohio, 
and my resident chambers are in Memphis, Tennessee. As the Chair of the Judicial Conference 
Committee on the Budget, I come before you to testily on the Judiciary's appropriations 
requirements for fiscal year 2013. In doing so, I will cover our concerns regarding staffing 
losses in the courts in 2012 due to funding constraints, the potential impact of across-the-board 
spending cuts in 2013 on the federal courts, the courts’ workload and our use of staffing 
formulas to develop the Judiciary’s budget request, and an update on our ongoing efforts to cut 
costs. This is my eighth appearanee before an appropriations subcommittee on behalf of the 
federal Judiciary and my sixth appearance before the Financial Services and General 
Government panel. Appearing with me today is Judge Thomas F. Hogan, the Director of the 
Administrative Office of the United States Courts. Chief Justice John G. Roberts, Jr. appointed 
Judge Hogan as Director this past October. Judge Hogan succeeds James C. Duff in this 
position. 

STATEMENTS FOR THE RECORD 

In addition to my statement and Judge Hogan’s, I ask that the entire statements of the 
Federal Judicial Center, the U.S. Sentencing Commission, the U.S. Court of Appeals for the 
Federal Circuit, and the U.S. Court of International Trade be included in the hearing record. 

FISCAL YEAR 2012 FUNDING 

I begin today by thanking the Committee on behalf of the entire Third Branch for making 
the federal Judiciary a funding priority in the fiscal year 2012 omnibus spending bill. At a 1 
percent overall increase above the fiscal year 201 1 enacted level, we realize the Judiciary fared 
better than many other federal entities. For the salaries and expenses account that funds the bulk 
of federal court operations, the omnibus appropriations bill provides funding slightly above a 
hard freeze. We understand the fiscal constraints under which you are operating and we 
appreciate the funding levels you were able to provide. I am compelled to report to the 
Committee, however, that continued funding at these levels could imperil the high quality of 
justice on which our nation relies. As a result of fiscal year 2012 funding levels, and out of 
concern for fiscal year 2013, the courts have already downsized by nearly 1,100 employees since 
July 2011. The vast majority of these losses were due to normal attrition, but we did offer 
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buyouts and early-outs in order to minimize forced downsizing. We are trying to ascertain the 
impact of these losses, but without a significant reduction in workload, which is unlikely, we are 
facing the possibility of delays in processing cases and a reduction in the supervision of felons on 
post-conviction release in the community. This will become most worrisome to us if the 
appropriations we receive in fiscal year 2013 again approximate a hard freeze. Based on our 
current estimates, at a hard freeze the courts will have to downsize by an additional 1,000 on- 
board staff That will mean the courts will have lost a total of 2, 1 00 clerks of court and 
probation and pretrial services staff since July 201 1, a 9 percent loss of court staff. 

For our other large accounts, we are grateful that the fiscal year 2012 omnibus bill funds 
fully the Defender Services, Court Security, and Fees of Jurors and Commissioners accounts. 

We also are appreciative of several provisions in the omnibus bill, including one-year extensions 
of the temporary district judgeships in Kansas and Hawaii, and a provision requiring the 
President to transmit to Congress the Judiciary’s supplemental appropriations requests. 

IMPACT OF THE BUDGET CONTROL ACT ON THE FEDERAL COURTS 

1 turn now to a subject that is of great concern to all of us in the federal Judiciary. As the 
Committee is aware, the Budget Control Act (BCA) of 201 1 was signed into law last August and 
sets a course for reducing the nation’s debt by $2.2 trillion between fiscal years 2012 and 2021 
through a combination of budget caps and spending cuts and/or revenue increases. Because 
deficit reduction legislation was not enacted by January 1 5, 2012, the enforcement mechanism in 
the BCA requires automatic spending cuts - sequestration - to take effect in .lanuary 2013 
against fiscal year 2013 appropriations. 

In September 201 1, the Congressional Budget Office estimated that, if no deficit 
reduction plan was enacted, the sequestration process specified in the BCA would require a 10 
percent cut to defense discretionary spending and a 7.8 percent cut to non-defense discretionary 
appropriations. After accounting for normal attrition and buyouts/early-outs, our latest analysis 
indicates a 7.8 percent cut would result in the forced downsizing of up to 4,400 employees or a 
four week furlough for all court staff. Most likely a combination of forced downsizing and 
furloughs would occur. These losses would follow the 201 1 and 2012 staffing losses in the 
courts due to funding constraints. In other Judiciary accounts, payments to private attorneys 
providing defense counsel services to clients in our Defender Services program would have to be 
suspended the last six weeks of the fiscal year, and federal defender organization staff would 
have to be furloughed for six weeks. Security systems and equipment in our Court Security 
program would have to be cut nearly 50 percent, and 370, or 9 percent, of court security officers 
in federal courthouses would be lost. With insufficient funds to pay jurors, the courts would 
have to suspend all civil jury trials for the last six weeks of fiscal year 2013. Simply put, 
sequestration would have a devastating and long-lasting impact on the federal courts and the 
administration of justice in this country. 

We recognize that there is still ample time prior to January 2013 for Congress and the 
President to reach agreement on an alternative deficit reduction plan before any across-the-board 
cuts take effect. We remain concerned, however, that an alternative plan could also include steep 
spending cuts to non-security spending that impact the Judiciary. Unlike many Executive 
Branch entities, we do not have programs or grants that we can cut in response to a budget 
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shortfall. Consequently, we could not reduce the scope or volume of our work if we faced deep 
funding cuts. A large funding shortfall would result in crippling staffing losses in our clerks of 
court and probation and pretrial services offices nationwide. 

We recognize fully the serious fiscal condition of the country and the need to restrain 
federal spending. But, as you consider Judiciary funding, we ask the Committee to take into 
account the nature and importance of our work. The Judiciary performs constitutionally- 
mandated core government functions that are a pillar of our democratic system of government. 

If sufficient funding is not provided to the courts, we cannot function in the way the Founders 
envisioned and cannot afford the people of the United States the type of justice system that has 
been a hallmark of our liberty throughout our nation’s history. We urge Congress to provide 
funding to the federal courts in fiscal year 201 3 sufficient to maintain current services and fiscal 
year 2012 staffing levels, thus avoiding any further loss of court staff 

COURT STAFFING AND WORKLOAD 

Let me turn briefly to a discussion of the federal courts’ workload and the funding we 
request from Congress for court staff to handle that workload. I will discuss first the Judiciary’s 
use of workload-driven staffing formulas, both to guide the formulation of the budget request 
and to allocate funding fairly and equitably to the nearly 400 court units across the cotmtry. 

We use staffing formulas to determine the appropriate number of staff needed in 
appellate, district, and bankruptcy clerks of court offices, and probation and pretrial services 
offices. Workload factors such as case filings and the number of Judges in the courts are the 
primary inputs to the formulas. Workload in the courts can fluctuate from year to year based on 
a multitude of factors, including changes in Department of Justice prosecutorial priorities, 
changes in the number of individuals and businesses filing for bankruptcy, and changes in the 
number of felons coming out of prison requiring supervision in the community by our probation 
officers. The staffing formulas capture these changes and enable us to align our annual budget 
request to Congress with changing workload demands. In reality, the Judiciary has not been 
requesting funding from Congress to support 100 percent of the staffing formulas. Staff working 
in clerks of court and probation and pretrial services offices number over 20,000 and their 
salaries and benefits costs represent the single largest expense in the Judiciary’s budget, totaling 
$2.4 billion in the fiscal year 2013 request. For this reason, the staffing formula results establish 
a staffing ceiling in our internal discussions of how much to request from Congress for court 
staff. We also consider the current federal budget climate, future funding prospects, and other 
factors in formulating the Judiciary’s budget request. 

The Judiciaiy’s fiscal year 2013 request does not seek new court support staff to address 
all of our workload needs or new staff to replace the ones we expect to lose this fiscal year due to 
funding constraints. I reiterate we are only asking to maintain the fiscal year 2012 funded 
staffing level in fiscal year 2013, which would support a court staffing level equal to 80 percent 
of the level indicated as necessary by the staffing formulas. 

So how can the courts handle the workload at reduced staffing levels? The answer is that 
we will continue to prioritize our work to focus on essential activities of the courts first and 
foremost. We will remain vigilant in our efforts to cut costs and streamline court operations 
through the use of information technology and changes to our business processes. But, in the 
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end, with fewer staif some work will simply not be done. Staffing at public counters to assist 
individuals with case filings and court services will be reduced. With fewer employees to docket 
cases and perform quality assurance on electronic case filings, some case processing will be 
delayed. Computer software upgrades will be deferred. And our probation officers will have to 
reduce supervision of lower risk offenders in order to focus limited resources on high-risk 
offenders. 

Turning to workload, with the exception of bankruptcy filings, workload in the courts has 
begun to level out with most workload factors showing only small up or down changes. We 
project workload in our probation and pretrial services program to increase slightly in 2012, with 
new pretrial cases activated increasing 3 percent to 1 10,000 cases and the number of offenders 
under supervision of a probation officer increasing 2 percent to an all-time high of 131,600. 

After several years of steady growth we project a 2 percent decrease in our criminal caseload for 

2012 to 77,000 filings, primarily due to fewer anticipated immigration prosecutions. Appellate 
filings are expected to be flat in 2012 at 55,300 filings, and we anticipate a 1 percent decrease in 
civil caseload to 287,000 filings. 

Given the changing economic conditions in the country, bankruptcy filings have been 
particularly difficult to forecast. After several years of explosive growth - 29 percent in 2008, 

35 percent in 2009, and 20 percent in 2010 - bankruptcy filings fell 3 percent in 201 1 and are 
expected to fall another 1 1 percent in 2012 to 1,361,400 filings before reversing course and 
growing 8 percent to 1 ,473,200 filings in 2013. Declining consumer debt levels and a pause in 
home foreclosures contributed to the recent decline in filings. Our projections assume consumer 
debt levels will begin to climb again, resulting in more bankruptcies in 2013. In addition, if 
home foreclosures increase, then bankruptcies will grow at an even faster pace than the level we 
are projecting for 2013. 

CONTINUED EFFORTS TO CONTAIN COSTS IN THE COURTS 

The Judiciary continues to build on the cost-containment efforts we started in 2004. Over 
the last eight years many of the cost cutting initiatives have been implemented and have helped 
limit the growth in the Judiciary’s budget. Our approach to cost containment is to identify the 
core functions and associated resource needs of the federal courts and to request from Congress 
only the funding necessary to perform those core functions. In fact, our fiscal year 2013 budget 
request reflects a 3. 1 percent increase above fiscal year 20 1 2, the Judiciary 's lowest requested 
increase ever. 

The Judiciary’s biggest cost-containment success has been in limiting the growth in space 
rent costs. As a result of cost containment initiatives put in place in recent years, our fiscal year 

2013 budget request for GSA rent reflects a cost avoidance of approximately $400 million below 
estimates made prior to our cost-containment initiatives. Other areas of successful cost 
containment have been reducing the growth in the number of court support staff in the courts; 
prioritizing the work of probation and pretrial services offices to focus on the highest risk 
offenders; reviewing compensation policies; limiting the growth in the costs of law clerks; and 
investing in technology to enhance the productivity and service of the courts, to name a few. 

We have begun a new round of cost containment, recognizing that we need to do even 
more. This next round will be more difficult and may require us to make choices that we would 
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prefer not to make. But we are committed to doing everything we can to conserve resources and 
be good stewards of the taxpayers’ money. We will take these difficult steps in the belief that 
they are essential to positioning the Judiciary for the fiscal realities of today and the future. 

One of our new initiatives is to maximize the implementation of shared administrative 
services among the courts of appeals, district courts, bankruptcy courts, and probation and 
pretrial services offices. This will reduce the duplication caused by multiple human resources, 
procurement, financial management, and information technology staffs in a single judicial 
district or circuit. This effort will reduce staffing and overhead costs and streamline 
administrative processes in the courts. We also are updating our staffing formulas to take into 
account additional best practices, benchmarks, performance standards, incentives for efficiency, 
and the presumption of shared administrative services. We are developing standardized 
approaches to delivering information technology products and services to the courts. We will 
continue to reduce the amount spent on law books and law libraries in recognition of the 
increased reliance on computers to perform legal research. In our ongoing effort to reduce space 
costs we intend, to the extent practicable, to relocate probation and pretrial services offices out of 
leased space and move them into existing courthouses as well as identify and seek to close 
underutilized facilities. In identifying these new cost saving initiatives we involved our court 
advisory groups so that we had the perspective of our front-line workers when considering cost- 
cutting measures. 

I will close on this topic by emphasizing that the Judiciary takes seriously its role as 
steward of the taxpayers’ money and will continue to pursue cost savings wherever possible. In 
turn, we look to the Congress to provide the resources we need to do our work. 

FISCAL YEAR 2013 BUDGET REQUEST 

For fiscal year 2013, the Judiciary is seeking $7.19 billion in appropriations, a 3.1 percent 
overall increase above fiscal year 2012, the lowest requested increase on record, as I mentioned 
earlier in my testimony. Judiciary accounts include $213 million for adjustments to base for 
standard pay and non-pay changes, including a 0.5 percent ECI adjustment for Judiciary 
personnel consistent with the President’s recommendation for Executive Branch personnel. The 
request also includes a total of $6 million for program increases for Supreme Court 
communications infrastructure enhancement and facade restoration, three new magistrate judges 
and associated chambers staff, and several smaller enhancements. I will summarize the 2013 
requests for our three largest accounts. 

The Judiciary’s largest account, courts' Salaries and Expenses, funds the bulk of federal 
court operations including the regional courts of appeals, district courts, bankruptcy courts, and 
probation and pretrial services offices. In recognition of the fiscal constraints we all face, the 
Judicial Conference made some very tough choices and elected to limit the growth of this 
account to 2.7 percent for fiscal year 2013 to $5.15 billion. One decision was not to request 
funding for this account for new staff to address workload needs, or to restore the staff we expect 
to lose in fiscal year 2012 as a result of budget constraints. We are also not requesting $38 
million in base funding for national information technology projects and court allotments (the 
funding we send out to the courts). These IT projects, such as the modernization of our financial 
systems, will have to be delayed or deferred. Reductions to court allotments will not allow the 
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courts to replace equipment in a timely fashion and will fund only their most critical IT needs. 
The request includes only a single program increase for three new magistrate judges and 
associated staff. 

The Defender Services program, which provides criminal defense services under the 
Criminal Justice Act to defendants that are unable to afford counsel, requires a 3.2 percent 
increase to $1.06 billion in fiscal year 2013 to handle an estimated 205,000 defense 
representations. The request provides a small cost-of-living adjustment to the panel attorney 
non-capital rate (from $125 to $126 per hour) and capital rate (from $178 to $179 per hour), 
consistent with the cost-of-living adjustment requested for federal workers. The request also 
includes a program increase for four new case budgeting positions that will focus on reducing 
defense costs in high-cost cases. The requested increase for this account reflects $5.5 million in 
cost-containment savings. 

Our Court Security account funds protective guard services and security systems and 
equipment at federal courthouses and requires a 2.9 percent increase to $515 million for fiscal 
year 2013. The request will provide for additional court security officers, higher Federal 
Protective Service costs, and other standard adjustments. The requested increase for this account 
reflects $10 million in cost-containment savings. 

A summary of fiscal year 2013 adjustments to base and program increases and 
appropriations requirements for each Judiciary account are included at Appendix A. 

We believe the requested funding level represents the minimum amount required to meet 
our Constitutional and statutory responsibilities. We understand the fiscal constraints under 
which you are operating, but I reiterate the points I made earlier in my testimony that the 
Judiciary does not have the flexibility to eliminate or cut programs to achieve budget savings as 
the Executive Branch does. 

CONCLUSION 

Chairwoman Emerson and Representative Serrano, I hope that my testimony today 
provides you with some insight into our concern regarding 2012 staffing losses in the courts, the 
devastating impact sequestration would have on the federal courts in 2013, our use of staffing 
formulas to develop the Judiciary’s budget request, and our ongoing efforts to cut costs and do 
more with less. I realize that fiscal year 2013 is going to be a very difficult budget year, perhaps 
the most difficult ever. We are committed to containing costs and exploring new and better ways 
of conducting court business. Our initiatives have significantly reduced the Judiciary’s 
appropriations requirements, but we are very concerned we are approaching a point where we 
may be sacrificing the quality of justice as a result of budget constraints. 1 know you agree that a 
strong, independent Judiciary is critical to our nation. I urge you to continue making the 
Judiciary a funding priority to enable us to maintain the high standards of the United States 
Judiciary. 

Thank you for your continued support of the federal Judiciary. I would be happy to 
answer any questions the Committee may have. 
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Appendix A 

SUMMARY OF THE JUDICIARY’S FISCAL YEAR 2013 REQUEST 

The judiciary’s fiscal year 2013 appropriation request totals $7,188,716,000, an increase of 

$218,695,000 (3.1 percent) over fiscal year 2012 enacted appropriations levels. 

• A total of $212,7 million (97 percent) of the $218.7 million increase requested will provide 

for pay adjustments, inflation and other adjustments to base necessary to maintain current 

services. Of this amount, 

• An increase of $109.7 million is for inflationary pay and benefit rate increases, including 
a 0.5 percent ECI adjustment for Judiciary personnel consistent with the President’s pay 
recommendation for Executive Branch personnel; non-pay inflationary adjustments, 
adjustments for the Vaccine Injury Trust Fund; and an increase for the restoration of base 
requirements to the U.S. Court of Appeals for the Federal Circuit. 

• An increase of $50.7 million is for GSA rent and related costs. 

• An increase of $45.4 million is necessary to replace non-appropriated sources of funds 
used to support base requirements in fiscal year 2012 with direct appropriations. 

• An increase of $27.7 million is associated with increases in the number of senior judges 
and staff and average number of filled Article III judgeships and staff. 

• An increase of $25. 1 million is for an increase in mandatory payments to the retirement 
trust funds forjudges, workload changes in Defender Services, and a projected net 
change in available jurors. 

• An increase of $9.2 million is for the annualization of new court personnel for the 
Supreme Court, Defender Services positions. Judiciary-funded staff at the U.S. Marshals 
Service, and for court security officers expected to be hired in fiscal year 2012. 

• An increase of $5.4 million is for security-related adjustments. 

• A net decrease of $6.8 million is associated with decreases to non-recurring costs for 
expenses related to the court security program, requirements in the Administrative Office 
account, and filled fiscal year 2012 judgeships. 

• A decrease of $53.7 million is associated with cost-containment reductions to the 
Defender Services program, the Court Security program, and information technology 
projects in the courts’ Salaries and Expenses account. 
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• The remaining $5.9 million (3 percent) of the requested increase is for program 

enhancements, as follows: 

• An increase of $3 .6 million will provide for the Supreme Court police radio infrastructure 
upgrade and for the facade restoration at the Supreme Court. 

• An increase of $1.8 million will provide for 3 additional magistrate judges and associated 
staff (9 FTE) in districts with growing caseload. 

• An increase of $0.4 million will provide for four new case budgeting positions (2 FTE) 
for the Defender Services program. 

• An increase of $0.2 million will provide for education and training program enhancement 
(2 FTE) at the Federal Judicial Center. 

• A net decrease of $0. 1 million will replace two existing contractor positions, funded by 
the Judiciary at the U.S. Marshals Service, with two new lower cost positions (1 FTE). 
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Judiciaiy Appropriations 
($ 000 ) 


Appropriation Account 

FY2012 

Enacted 

Appropriation 

FY2013 

Request 

Change 
FV 2013 vs. 
FY 2012 

% 

Change 

FY 2013 vs. 
FY 2012 

U.S. Supreme Court 

Salaries & Expenses 

Care of Building and Grounds 
Total 

$74,819 

8,159 

82,978 

$77,165 

11,963 

$2446 

3.804 

6,150 

3.1% 

46.6% 

89,128 

7.4% 

U.S. Court of Appeals for the 
Federal Circuit 

32411 

34,328 

1,817 

5.6% 

U.S. Court of International Trade 

21,447 

22,880 

1,433 

6.7% 

Courts of Appeals, District Courts 
& Other Judicial Services 

Salaries & Expenses - Direct 
Vaccine Injury Trust Fund 
Total 

5.015.000 
5,000 

5.020.000 

5,148,799 

5454 

5,154,153 

133,799 

354 

134,153 

2.7% 

Defender Services 

1,031,000 

1,063,517 

32,517 

3.2% 

Fees of Jurors & Commissioners 

51,908 

54,635 

2,727 

5.3% 

Court Security 

500,000 

514,673 

14,673 

2.9% 

Subtotal 

6,602,908 

6,786,978 

184,070 

2.8% 

Administrative Oflice of the U.S. 
Courts 

82,909 

85,148 

2,239 

2.7% 

Federal Judicial Center 

27,000 

27,729 

729 

2.7% 

Judiciary Retirement Funds 

103,768 

125,464 

17,661 

21,696 

561 

20.9% 

U.S. Sentencing Commission 

16,500 

3.4% 

Direct 

Vaccine Injury Trust Fund 
Total 

$6,965,021 

$5,000 

$6,970,021 

$7,183,362 

$5,354 

$7,188,716 

$218,341 

$354 

$218,695 

3.1% 

1 1 
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JULIA SMITH GIBBONS 

United States Circuit Judge 
970 Federal Building 
Memphis, TN 38103 

Judge Julia Smith Gibbons was appointed to the 
United States Court of Appeals for the Sixth Circuit in 2002. 
Prior to her appointment as circuit judge, she served as United 
States District Judge for the Western District of Tennessee 
from 1983 - 2002. She was Chief Judge of the district court 
from 1994-2000. Prior to becoming a federal district judge, 
Judge Gibbons served as judge of the Tennessee Circuit Court 
for the Fifteenth Judicial Circuit from 1981-83. 

From 1979 to 1981 Judge Gibbons was Legal Advisor to Governor Alexander. She was 
in the private practice of law from 1976 to 1979 with the Memphis firm of Farris, Hancock, 
Gilman, Branan & Lanier. In 1975-76 she served as law clerk to the late Honorable William E. 
Miller, Circuit Judge, United States Court of Appeals for the Sixth Circuit. She was admitted to 
the Tennessee bar in 1975. 

Judge Gibbons received her J.D. degree from the University of Virginia School of Law. 
At Virginia she was elected to Order of the Coif and was a member of the Editorial Board of the 
Virginia Law Review. She received her B.A. magna cum laude from Vanderbilt University in 
1 972 and was elected to Phi Beta Kappa. 
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STATEMENT OF HON. JEREMY D. FOGEL, DIRECTOR 
FEDERAL JUDICIAL CENTER 
BEFORE THE SUBCOMMITTEE ON 
FINANCIAL SERVICES AND GENERAL GOVERNMENT 
OF THE COMMITTEE ON APPROPRIATIONS 
OF THE HOUSE OF REPRESENTATIVES 
March 28, 2012 

Chairwoman Emerson, Representative Serrano, and members of the Committee; 

My name is Jeremy Fogel. I have been a United States District Judge in the 
Northern District of California since 1998 and the Director of the Federal Judicial 
Center since October 2011, following my selection by the Chief Justice and the 
Center's Board to succeed Judge Barbara J. Rothstein. I appreciate the 
opportunity to provide you with this statement in support of our 2013 
appropriations request. The Center's Board, which the Chief Justice chairs and on 
which the Director of the Administrative Office of the U. S. Courts serves, 
approved the request last October. 

Because our requested increase is quite modest, this statement is brief. I would 
be pleased to respond to any questions you may have. 

Our fiscal year 2013 request is for $27,729,000, an increase of $729,000 (or 2.7%) 
above the fiscal year 2012 appropriations level. The increase includes $519,000 
for standard adjustments to base and $210,000 to support four positions to 
enhance education and training programs. 

I hope the following brief description will convey to you the vital contribution the 
Center makes to the effective and efficient functioning of the federal courts. 

The Center's Contribution to the Courts 

The Center's statutory mission is to further the development and adoption of 
improved judicial administration in the federal courts. We carry out our mission 
through educational programs for judges to help them effectively and fairly 
dispose of increasingly complex litigation, and for court managers and staff to 
help them operate efficiently and to maintain services to the public, including 
supervision of federal criminal defendants and offenders. Our independent. 
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impartial policy research on federal litigation and judicial administration 
contributes directly to changes in procedures and policies to make litigation and 
court operations more efficient. 

The Center's Fiscal Year 2013 Request 

As I mentioned, our request for 2013 is modest— standard adjustments to our 
2012 base and $210,000 for enhanced education and training programming. 

Both because of budgetary constraints and as a result of the evolution of 
available media, the Center relies increasingly on distance education 
technologies. The need for training continues to grow faster than the resources 
we have to meet it. Educating judges about new legal developments, ethical 
requirements, security concerns and effective case management practices is 
always necessary. Judges and court managers also seek additional education in 
effective management and use of technology. 

The Center requests $210,000 for four positions (2 FTE) not supported within the 
fiscal year 2012 funding level to conduct education and training programs. These 
positions include education specialists and computer scientist/software 
engineers to develop and conduct programs and to make full use of sophisticated 
and cost-effective distance-learning technologies. 

In light of the potential sequestration all of us are facing in fiscal year 2013, I 
would be remiss not to note the impact an assumed hard freeze at the fiscal year 
2012 level, less 7.8%, would have on the Center. The resulting reduction of 
$2,106,000 would cause us to lose five or six positions (of our 137 FTE), would 
require us to impose at least thirteen furlough days on each of our remaining 
staff members (a total of more than 1,700 furlough days), and would force the 
elimination of between ten and fifteen educational programs for judges and 
court staff, on topics ranging from employment law to the Code of Conduct and 
effective leadership and management. The personnel reductions and furloughs 
will diminish significantly the Center's ability to provide needed research and 
educational programs for the Judiciary. 

Thank you for your careful consideration of our request. I respectfully urge you 
to find a way to provide the Center with the modest increase it needs in 2013 to 
continue to provide its educational and analytical services to the judicial branch. 

Again, I would be pleased to respond to any questions you may have. 
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STATEMENT OF THE UNITED STATES SENTENCING COMMISSION 
BEFORE THE SUBCOMMITTEE ON 
FINANCIAL SERVICES AND GENERAL GOVERNMENT 
COMMITTEE ON APPROPRIATIONS 
UNITED STATES HOUSE OF REPRESENTATIVES 

MARCH 28, 2012 

Chairwoman Emerson, Ranking Member Serrano, and members of the Subcommittee, 
the United States Sentencing Commission (Commission) thanks you for the opportunity to 
submit this statement in support of its appropriations request for fiscal year 2013. The 
Commission’s statutory mission, as set forth in the Sentencing Reform Act of 1984, continues to 
be both reaffirmed and significantly impacted by recent United States Supreme Court decisions 
regarding federal sentencing policy. Full funding of the Commission’s fiscal year 2013 request 
will ensure that the Commission can continue to fulfill its statutory mission. 

RESOURCES REQUESTED 

The Commission is requesting $17,601,000 for fiscal year 2013, representing a 3.4 
percent increase over its fiscal year 2012 budget allocation of $16,500,000. The Commission 
appreciates the serious budget constraints facing this country and the need for government 
agencies to allocate their resources responsibly. The Commission’s fiscal year 2013 request is 
narrow and seeks an increase over its fiscal year 2012 budget allocation only to account for 
inflationary increases and adjustments for personnel costs, and to maintain current services. 

JUSTIFICATION FOR COMMISSION’S APPROPRIATIONS REQUEST 

The statutory duties of the Commission include, but are not limited to; (1) promulgating 
sentencing guidelines to be determined, calculated, and considered in all federal criminal cases; 
(2) collecting, analyzing, and reporting sentencing data systematically to detect new criminal 
trends, to determine if federal crime policies are achieving their goals, and to serve as a 
clearinghouse for federal sentencing statistics; (3) conducting research on sentencing issues and 
serving as an information center for the collection, preparation, and dissemination of information 
on federal sentencing practices; and (4) providing specialized training to judges, probation 
officers, staff attorneys, law clerks, prosecutors, defense attorneys, and other members of the 
federal criminal justice community on federal sentencing issues, including application of the 
guidelines. 

The Commission sits at the intersection of all three branches of government: the 
Legislative Branch that creates the law, the Executive Branch that enforces the law, and the 
Judicial Branch that interprets the law. The Commission synthesizes the concerns of the three 
branches in order to effectuate sound sentencing policy consistent with its statutory missions and 
the goals of sentencing as set forth in the Sentencing Reform Act of 1984. Consistent with the 
Supreme Court’s decision in United States v. Booker} which rendered the federal sentencing 
guidelines advisory and reaffirmed the Commission’s role in federal sentencing, the Commission 


' 543 U.S. 220 (2005). 
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has continued its core mission to promulgate new guidelines and guideline amendments in 
response to congressional statutes and directives, and in response to information it receives from 
sentencing courts, Congress, the Executive Branch, federal defenders, and others in the federal 
criminal justice system. 

As discussed in more detail below, the Commission also continues to expand and refine 
its data collection, analysis and reporting efforts to provide real-time data about federal 
sentencing practices and trends. The Commission must continue to disseminate sentencing 
information in real-time and in a thorough manner to fulfill its statutory duties to monitor the 
operation of the federal sentencing guidelines and to advise Congress on federal sentencing 
policy. The Commission also continues to increase its efforts to provide specialized training on 
federal sentencing issues, including application of the federal sentencing guidelines, to federal 
judges, probation officers, staff attorneys, law clerks, prosecutors, defense attorneys, and others. 

Despite increased demands for Commission work-product and services, as well as the 
ongoing impact of Booker and its progeny, the Commission is not requesting program increases 
for fiscal year 2013. The Commission believes that it has been, and will continue to be, 
successful in maximizing its resources, and appreciates the funding Congress has provided for 
the Commission’s fulfillment of its statutory duties. 

SENTENCING POLICY DEVELOPMENT 

In fiscal year 2013, the Commission anticipates continuing work on a number of 
sentencing policy initiatives. In addition to implementing any legislation enacted by Congress, 
the Commission will continue its work on strengthening the federal sentencing system consistent 
with the findings and recommendations that will be set forth in its forthcoming Booker report. 
The Commission also will be working with Congress and others in the criminal justice 
community on the recommendations set forth in its October 2011 mandatory minimum report. 

In addition, the Commission anticipates working with Congress and other stakeholders on the 
recommendations and findings it plans to set forth in its forthcoming report on child pornography 
offenses. 

In fiscal year 2012, the Commission is working on promulgating guidelines and guideline 
amendments to implement enacted legislation including the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, as well as other legislation enacted by Congress. The Commission 
also anticipates addressing drug trafficking, human rights violations, and other offenses. The 
Commission held hearings on these initiatives in March 2012. In February 2012, the 
Commission also held two days of hearings on child pornography offenses and the state of 
federal sentencing in the wake of the Booker decision that will inform its upcoming reports. 

COLLECTING, ANALYZING AND REPORTING SENTENCING DATA 

In fulfillment of its statutory duties related to collecting, analyzing and reporting federal 
sentencing statistics and trends, the Commission collects data about criminal cases sentenced 
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during the year? During the past year, the Commission received almost 390,000 documents 
from more than 84,000 original sentencings under the federal sentencing guidelines. To put this 
caseload into perspective, in fiscal year 1990, the Commission received documentation for 
33,000 cases. 

The Commission collects and analyzes many pieces of information of interest and 
importance to the federal criminal justice community from the documents it receives from the 
courts. The Commission publishes these analyses in a variety of ways, including reporting them 
in its comprehensive Annual Report and Sourcebook of Federal Sentencing Statistics. It also 
disseminates key aspects of this data on a quarterly basis, and provides trend analyses of the 
changes in federal sentencing practices over time. The Commission also produces unique data 
and information about each federal judicial district. These “district packets” are frequently used 
during new judge orientation, by chief judges, and for congressional briefings. The Commission 
disseminates its information through its website and other means. 

Since March 2008, the Commission has also collected real-time data from the courts on 
over 24,000 motions filed for retroactive application of its 2007 crack cocaine amendment. The 
Commission continues to collect and regularly report real-time data on the retroactive application 
of its 2007 crack cocaine amendment. The Commission will now begin to collect similar data on 
the retroactive application of its permanent amendment implementing the Fair Sentencing Act of 
2010. Retroactive application of that amendment took effect on November 1, 201 1. 

At the request of Congress, the Commission also provides specific analyses related to 
proposed and pending legislation using real-time data and analyses of sentencing trends. These 
assessments often are complex and time-sensitive, and require highly specialized Commission 
resources. In addition, the Commission responds to a number of more general data requests from 
Congress and entities such as the Congressional Research Service, the Congressional Budget 
Office, and the Government Accountability Office, on issues such as healthcare fraud, drugs, 
immigration, gangs, child sex offenses, and offenses affecting Native Americans. These requests 
are continuing in response to congressional work on crime legislation in the 1 12* Congress. 

The Commission also responds to requests for data analyses from federal judges. For 
example, the Commission provides to each chief district judge and each chief circuit judge a 
yearly analysis of the cases sentenced in the district or circuit with a comparison of the caseload 
and sentencing practices in that district or circuit to the nation as a whole. The Commission’s 
ability to provide these analyses on demand and with real-time data provides a unique resource 
to judges. 

The Commission’s data collection, analysis and reporting requirements are impacted by 
the increasingly high voliune of cases sentenced in the federal system annually; however, the 
Commission’s modernization and refinement efforts have kept pace with demands placed on it. 
For example, in recent years, the Commission has reported to Congress on its development and 
implementation of an electronic document submission system that enables sentencing courts to 


^ See 28 U.S.C. § 994(w)(l), which requires the chiefjudge of each district court, within 30 days of entry of 
judgment to provide the Commission with: (I) the charging document; (2) the written plea agreement (if any); (3) 
the Presentence Report; (4) the judgment and commitment order; and (5) the statement of reasons form. 
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submit documentation directly to the Commission eleclionically and can report that all 94 
judicial districts now use this system. This program has resulted in greater efficiencies at the 
Commission and within each of the 94 judicial districts. 

In fiscal years 2012 and 2013, the Commission is continuing the evolution of the 
document submission system to a web-based system. By the end of calendar year 201 1, 70 
districts were using the web-based system. The Commission expects more districts to begin 
using the system throughout fiscal years 2012 and 2013. 

The Commission continues to expand the availability of resources on its website. 
Beginning in fiscal year 2012, the Commission anticipates providing interactive access to the 
data provided in its annual sourcebooks so that the criminal justice community, including 
Congress, will be able to generate individualized reports on federal sentencing trends. 

The Commission greatly appreciates the funding it has received from Congress to 
undertake these modernization efforts and notes that full funding of the Commission’s fiscal year 
2013 budget request will ensure these systems continue to operate efficiently. 

CONDUCTING RESEARCH 

Research is an integral part of the Commission’s overall mission. The Commission’s 
research staff regularly provides short- and long-term guideline and sentencing related research 
and analyses for the Commission and the criminal justice community. The Commission 
routinely uses this research when considering proposed changes to the guidelines, and 
Commission research is routinely provided to other policymakers and members of the criminal 
justice community as part of their decision-making processes. Similarly, some analyses are 
published by the Commission as a resource for the criminal justice community. 

As noted above, in fiscal year 2012, the Commission completed a comprehensive report 
on statutory mandatory minimums and federal sentencing (as required by Pub. L. No. 1 1 1 — 84). 
The Commission also completed an analysis of potential application of statutory mandatory 
minimums for certain national security offenses (as required by Pub. L. No. 1 1 1—195). Those 
reports relied heavily on the research and analyses that only the Commission could undertake. 
Similarly, in October 2012, the House Judiciary Committee’s Subcommittee on Crime, 

Terrorism, and Homeland Security held a hearing on the state of federal sentencing since the 
2005 Booker decision, which resulted in large measure from the research and data analyses 
undertaken by the Commission. The Commission’s unique quantitative and qualitative research 
will provide the backbone of the Commission’s upcoming reports on Booker and federal 
sentencing and child pornography offenses. These research reports will provide the most current 
and relevant information on these topics to policymakers. 

TRAINING AND OUTREACH 

As envisioned by Congress in the Sentencing Reform Act, the Commission maintains a 
very robust training and outreach program. The Commission fulfills this statutory duty to provide 
training and specialized technical assistance on federal sentencing issues, including application 
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of the sentencing guidelines, to federal judges, probation officers, staff attorneys, law clerks, 
prosecutors, and defense attorneys by providing educational programs around the country 
throughout the year. The Commission continues to expand its training and outreach efforts, in 
large part as a result of Booker and subsequent Supreme Court cases. In fiscal year 2011, for 
example, the Commission conducted training programs in all twelve circuits and most of the 94 
judicial districts. Commissioners and Commission staff also participated in other numerous 
academic programs, symposia, and circuit conferences as part of the ongoing discussion of 
federal sentencing issues. As a result, the Commission provided sentencing and guideline 
training to approximately 7,000 people (approximately 1,000 more people than it trained in fiscal 
year 2010). 

In fiscal year 2012, the Commission continues to provide training to the district and 
circuit courts on a number of federal sentencing issues, including recently promulgated 
guidelines and guideline amendments. In June 2012, the Commission will hold its annual 
national training program in New Orleans, Louisiana that will include hundreds of participants. 
The Commission anticipates that these expanded efforts and increased requests for training will 
continue throughout fiscal year 2013. 

SUMMARY 

The Commission remains uniquely positioned to assist the federal criminal justice 
community, including Congress, in ensuring sound and just federal sentencing policy. Located 
in the judicial branch and composed of federal judges, individuals with varied experience in the 
federal criminal justice community, and ex officio representatives of the Executive Branch, the 
Commission is an expert, bi-partisan body that works collaboratively with all three branches of 
government on matters of federal sentencing policy. 

The Commission appreciates the funding it has received from Congress to meet its ever- 
increasing needs. Full funding of the Commission’s fiscal year 2013 request will ensure that the 
Commission continues to fulfill its statutory mission to develop federal sentencing guidelines, 
collect, analyze and report federal sentencing statistics and trends, conduct research on 
sentencing issues, and provide training to the criminal justice community. The Commission 
respectfully asks that Congress fully support the Commission’s fiscal year 2013 appropriations 
request of $17,601,000 so that it can continue its statutory role as a leader in federal sentencing 
policy. Similar to the courts, a 7.8% sequestration would have a severe impact on the 
Commission's ability to perform many of its core functions. Basic operating costs would be 
reduced, including costs associated with ongoing technological initiatives aimed at streamlining 
and enhancing federal sentencing data collection and analysis, and travel costs associated with 
making outreach to the federal criminal justice community. The Commission would also be 
required to reduce its workforce across the Commission, through eliminating up to 7% of its staff 
positions or instituting up to 22 furlough days for all staff, or some combination of eliminating 
positions and furloughing all employees. These drastic measures would severely hamper the 
Commission's ability to fulfill its statutory mission. 
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STATEMENT OF RANDALL R. RADER 
CHIEF JUDGE, UNITED STATES COURT OF APPEALS 
FOR THE FEDERAL CIRCUIT 
BEFORE THE SUBCOMMITTEE 
ON FINANCIAL SERVICES AND GENERAL GOVERNMENT 
OF THE COMMITTEE ON APPROPRIATIONS 
OF THE UNITED STATES HOUSE OF REPRESENTATIVES 


March 28, 2012 


Chairwoman Emerson, Representative Serrano, and members of the 
Committee, thank you for providing me the opportunity to submit this 
statement in support of the United States Court of Appeals for the Federal 
Circuit’s fiscal year 2013 budget request. I am Randall R. Rader and I 
have served as Chief Judge of the Court since June 1, 2010. 

Located in Washington, D.C., the United States Court of Appeals for 
the Federal Circuit has exclusive nationwide jurisdiction over a large 
number of diverse subject areas. The Federal Circuit hears appeals in all 
patent cases, all government contract cases, all international trade cases, 
all government personnel cases, all cases involving monetary claims 
against the United States under the Tucker Acts, veterans' cases, and 
many others. 

Appeals to the Federal Circuit come from the 94 Federal District 
Courts, the United States Court of Federal Claims, the United States Court 
of International Trade, and the United States Court of Appeals for Veterans 
Claims. The Court also hears appeals from certain administrative 
agencies' decisions, including the United States Merit Systems Protection 
Board, the Boards of Contract Appeals, the Board of Patent Appeals and 
Interferences, and the Trademark Trial and Appeals Board. In addition, the 
Court reviews decisions of the United States International Trade 
Commission, the Office of Compliance, an independent agency in the 
legislative branch, and the Government Accountability Office Personnel 
Appeals Board. 
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Fiscal year 2013 promises to be an extremely challenging year for the 
Federal Circuit. As a result of the Leahy-Smith America Invents Act, Pub. 
L. No. 112-29 enacted on September 16, 201 1 , the Court now expects a 
dramatic and entirely unanticipated increase in our patent caseload to 
begin in late 2012 and to remain at a high level for the foreseeable future. 
The America Invents Act provides for clearing a substantial backlog of 
some 25,000 US Patent and Trademark Office (PTO) cases through 
creation of a Patent Trial and Appeal Board. The work of this Board is 
expected to produce an annual increase of perhaps as few as several 
hundred but more likely several thousand additional cases per year for 
review by the Federal Circuit. At this point, we are unable to project with 
accuracy a precise number for the increase of patent cases which typically 
are the Court’s most complicated and time consuming cases due to the 
technical complexity of the patents. Furthermore, because new cases are 
expected to continue to arrive in the US Patent and Trademark Office, PTO 
officials expect the case backlog to increase within the next year to as 
many as 40,000 cases even as the rate of increase slows because of 
swifter case disposition. Consequently, we believe there will always be a 
considerable case backlog and a sustained increased caseload for the 
Federal Circuit. 

Because the news of this imminent increase in workload came too 
late to be incorporated as a request for additional staff in our fiscal year 
2013 budget request, the Court has two options available to handle the 
anticipated cascade of cases in fiscal year 2013: 

1 . First, we could allow a substantial backlog of cases to pile up at the 
Federal Circuit until we could request authorization and funding (in 
our fiscal year 2014 budget request) for an anticipated ten additional 
staff attorneys (with technical or scientific backgrounds and members 
in good standing of a State Bar) within the Office of General Counsel 
to screen the appeals when they are filed with the Court. This would, 
in effect, delay the justice that the new legislation was intended to 
provide for the PTO cases by shifting the backlog from the PTO to the 
Federal Circuit. 

2. Alternatively, the Court could convert any positions that might 
become vacant and, if necessary, terminate some employees in order 
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to hire the required temporary staff attorneys. At the same time, the 
Federal Circuit also would have to implement additional austerity 
measures to ensure one-time savings sufficient to fund the increased 
salary and benefits costs of these highly trained temporary hires. 

With the temporary staff attorneys on board, the court would 
endeavor to handle as many of the patent appeals as possible to try 
to prevent a large backlog of patent appeal cases from occurring at 
the Court as a consequence of new legislation. We would then in our 
fiscal year 2014 budget request seek funds for an anticipated ten 
additional staff attorneys permanently and back-fill the vacant 
positions that were used for the temporary staff attorneys. 

It is the Federal Circuit’s intention to select the second option so that 
the commercial activity of the nation already stalled in the backlogged 
patent cases at the PTO will not be slowed down any further. The 
corporate community and national economy depend on timely judicial 
decisions on patents from the Court. It is critical to the corporate 
community and the national economy that the full amount of the requested 
funding in the Federal Circuit’s fiscal year 2013 budget request is 
appropriated in order to help us to be able to handle as many of the 
additional patent cases as possible while at the same time to maintain as 
much of our current services as we can in fiscal year 2013. 

I recognize the current challenging economic times in which we are 
all operating, and I appreciate the need throughout the government to 
reduce the deficit and contain spending. The Federal Circuit has tightened 
its fiscal belt and continues to work diligently to control and reduce our 
operating expenses. Sometimes, however, those expenses are beyond our 
control. Obligatory increases in our GSA space rental costs in fiscal years 
2011 and 2012 added an additional $1.2 million dollars to our mandatory 
rent expense. Although I have petitioned GSA top management both in 
writing and in person for relief from this increase, GSA has denied the 
Federal Circuit any rent relief. In order to pay the full amount of the rent in 
these austere times, we have to reduce, eliminate or defer other services 
critical to Court operations. 

The fiscal year 2013 budget request for the Federal Circuit totals 
$34,328,000, a modest increase of $1 ,817,000 or 5.6% over the fiscal year 
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2012 actual appropriation of $32,511,000. The Court is making no 
requests for program increases. We are requesting only additional funds 
that will provide for essential ongoing operations of the Court pius 
nondiscretionary increases in salaries and benefit costs, rent, and 
inflationary adjustments. One hundred percent of the budget increase is to 
pay for these adjustments to the base to help maintain current services or 
restore services that have had to be reduced or eliminated. These 
adjustments include funds for the following: 

1 . For the salaries and benefits increases for staff, for staff promotions 
and for within-grade increases; 

2. For rent increases and adjustments associated with GSA leased 
space; 

3. For general inflationary increases as well as increases for computer- 
assisted legal research resources; and 

4. For the restoration of critical services that had to be reduced or 
eliminated due to insufficient funds. 

While the Court recognizes and appreciates that lawmakers desire to cut 
back government spending, the Court also recognizes that the delivery of 
justice and support of the corporate community may suffer if funds are 
insufficient. I am particularly concerned about the impact sequestration 
would have on the Court. Sequestration would result in a 10-week furlough 
of Court staff or deep cuts to security and operations, either of which would 
have a devastating effect on the Court's ability to conduct its judicial 
business. The impact of sequestration is compounded by the increases in 
the Court's GSA rent costs. The funds requested for fiscal year 2013 will 
ensure that the Court continues to accomplish judiciary goals and fulfill its 
mission administering justice. 

As Chief Judge of the United States Court of Appeals for the Federal 
Circuit, I would like to extend my deepest thanks and appreciation to the 
Committee for its recognition of the Court’s needs through the 
appropriations we have received in prior years. These enacted 
appropriations have provided the Court with adequate funding to support its 
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most critical budget requirements. My hope is that in fiscal year 2013 you 
will again provide the funds to help us maintain our current services and 
operate in an effective and efficient manner. I would also like to give you 
my assurance that under my leadership and stewardship the Federal 
Circuit will continue to manage scrupulously those financial resources 
through sound fiscal, procurement and personnel practices. 

Chairwoman Emerson, I would be pleased to provide any additional 
information that the Committee may require or to meet with Committee 
members or staff to discuss our budget request in further detail. Thank 
you. 
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STATEMENT OF DONALD C. POGUE 
Chief Judge 

UNITED STATES COURT OF INTERNATIONAL TRADE 
before 

The Subcommittee on 

Financial Services and General Government of the 
Committee on Appropriations of the 
United States House of Representatives 

March 28, 2012 

Chairwoman Emerson, Representative Serrano, Members of the Committee: 

Thank you for providing me the opportunity to submit this statement on behalf of the United 
States Court of International Trade, which is established under Article III of the Constitution with 
exclusive nationwide jurisdiction over civil actions pertaining to matters arising out of the 
administration and enforcement of the customs and international trade laws of the United States. 

The Court’s budget request for Fiscal Year 201 3 is $22,880,000. This represents an overall 
increase of $1 ,433,000 or 6.7 percent over the Court's Fiscal Year 2012 enacted appropriation of 
$21 ,447,000. The primary reason for the increase in this request is a substantial increase in GSA 
rent charges. Please note that the Court has not acquired any additional space. These increased 
rent charges are due entirely to GSA’s change in the measurement standards applied to the 
Court’s existing space. GSA’s change is intended to comply with the industry standard for 
computing space costs. To put these charges in perspective, it is important to note that these 
Fiscal Year 2013 rent charges represent 86 percent of the Court’s total requested increase and 
44 percent of the Court’s total requested budget. Subtracting the rent increase, the Court’s request 


- 1 - 



29 


represents only a 1 percent increase, or $197,000, over the Fiscal Year 2012 enacted 
appropriation. This modest increase reflects the necessary adjustments to base to maintain 
current sen/ices, fund essential on-going operations and initiatives, provide for adjustments in pay 
and benefits, and other inflationary adjustments to base, including an increase in costs paid to the 
Federal Protective Service (FPS) for building-basic and building-specific security surcharges and 
to the U.S. Marshals Service for the Court's internal security officers. The building-specific security 
surcharges provide for the Court’s pro-rata share of upgrading, operating, and maintaining 
systems for the critical and necessary security of the Federal Complex in lower Manhattan, 

Despite the substantial increase in rent charges, which is outside of the Court's control, the 
Court continues to budget and expend funds in a prudent and cost effective manner. I would like 
to emphasize that the Court remains committed, as it has in the past, to an approach of 
conservatively managing its financial resources through sound fiscal, procurement and personnel 
practices. For example, in Fiscal Year 2012, the Court continues to utilize the additional 
procurement and contracting authorities granted by Congress to the Judiciary In order to realize 
substantial savings. 

In addition, the Court routinely engages in cost containment strategies In keeping with the 
overall administrative policies and practices of the Judicial Conference, particularly regarding 
security costs, equipment costs, technology, contractual obligations, and personnel. This is 
consistent with the Court's long standing policy of requesting only funds that are absolutely 
needed to carry out its Judicial responsibilities. For example, in Fiscal Year 2012, the Court took 
an aggressive negotiating position with GSA and FPS and was able to continue to realize a 
monthly savings of $18,183 in building-specific security surcharge costs. Additionally, we are 
committed to cross-training staff to assure the best use of our resources. The Court will continue 


- 2 - 



30 


this commitment to seek funding only for increases in pay. benefits and other inflationary factors, 
and for essential on-going operations and initiatives of the Court. 

Despite this conservative approach to spending, the Court continues to meet the objectives 
set forth in its Strategic Plan through the use of its annual appropriation and the Judiciary 
Information Technology Fund. These objectives provide access to the Court through the effective 
and efficient delivery of services and information to litigants, the bar, public, Judges, and staff. As 
a national court, this access is critical to realizing the Court’s mission to resolve disputes by (1 ) 
providing cost effective, courteous, and timely service: (2) providing independent, consistent, fair, 
and impartial interpretation and application of the customs and international trade laws; and (3) 
fostering improvements in customs and international trade law and practice, as well as in the 
administration of justice. 

It is important to note specifically that technology continues to be a critical component of 
the Court’s commitment to service delivery to its varied constituencies. To this end, the Court 
continues to vigorously implement its information technology, cyclical maintenance, upgrade, and 
replacement programs to ensure that the Court has the infrastructure to support its technological 
and telecommunications needs in the future. In Fiscal Year 2012, the Court plans to expend funds 
on IT projects to: (1) continue its support of its newly installed video conferencing system: (2) 
replace computer desktop systems, including monitors, printers, and file servers in accordance 
with the Judiciary’s cyclical replacement program; (3) provide phone services, including wireless 
service and unlimited broadband services for laptops; (4) continue its support of its upgraded data 
network and voice connections and Virtual Private Network System; (5) provide access to the 
Judiciary Data Communications Network (DCN); (6) upgrade and support existing software 
applications, including all appropriate licenses; (7) purchase new software applications to ensure 
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the continued operational efficiency of the Court; and (8) support Court equipment by continuing 
to purchase yearly maintenance agreements. In other areas, the Court will continue to expand its 
developmental and educational programs for staff on subjects pertaining to job-related skills and 
technology. Additionally, the Court will continue to support and implement its cyclical furniture 
replacement and facilities upgrade programs. 

The Court remains committed in Fiscal Year 201 3 to using its carry-forward balances in the 
Judiciary Information Technology Fund to continue its information technology initiatives and 
support the Court’s short-term and long-term information technology needs. Additionally, the 
Court will continue its cyclical replacement and maintenance program for equipment, furniture, 
offices and common space. This program has helped to not only extend the useful life of 
equipment and furnishings by ensuring their integrity, but also maximize the use and functionality 
of the internal space of the Courthouse. Moreover, the Fiscal Year 201 3 request includes funds 
for the continued support and maintenance of the Court's security systems. Further, the Court will 
once again continue its efforts to address the educational needs of the bar and Court staff. Lastly, 
i would like to emphasize that the Court, in Fiscal Year 2013, will ensure that its efforts in cost 
saving negotiations of contracts with GSA, FPS, and public/private companies will be continued 
and will be applied to new cost saving initiatives as well. 

It is especially important to note that despite the Court’s continued efforts at cost 
containment, as discussed above, a 7.8 percent sequestration cut in Fiscal Year 2013 would 
necessitate furloughing staff and making sharp cuts in operating costs, including costs associated 
with the maintenance of security equipment and the court security officers program. These cuts 
will have an adverse impact on the Court’s ability to continue to accomplish its mission of providing 
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timely, cost effective resolution of disputes and may also adversely affect the Court’s strategic 
objective of preserving security in the courthouse. 

Once again, I personally extend my deepest thanks and appreciation to Congress for, 
historically, recognizing the needs of the Court by providing adequate funding to maintain current 
services. I am confident that Congress, in Fiscal Year 201 3, will continue to recognize the Court’s 
efforts, as discussed above, to contain costs and expend funds in a conservative, cost-effective 
manner. 

The Court’s “General Statement and Information" and “Justification of Changes,” which 
provide more detailed descriptions of each line item adjustment, were submitted previously. If the 
Committee requires any additional information, we will be pleased to submit it. 
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Mrs. Emerson. Without objection. 

And thank you very much. And to all of the court managers here 
today, I think I can speak on behalf of all of us that we are grateful 
for the hard work that you do and for the savings you are trying 
to realize. It is not an easy job at all, and it requires tough deci- 
sions and sometimes sad decisions. So we thank you very much for 
all that you do. 

Judge Hogan, are you having fun yet? 

Judge Hogan’s Opening Remarks 

Judge Hogan. Thank you. 

And good afternoon. Chairwoman Emerson, Representative 
Serrano and other members of the Subcommittee that are here. It 
is good to meet you all. 

I am Judge Tom Hogan. I am the new Director of the Adminis- 
trative Office of the U.S. Courts, and it is a pleasure to be here 
today. Last October, I was appointed by Chief Justice Roberts as 
the eighth director of the AO and the first judge to serve as direc- 
tor since its creation 73 years ago. I know we all miss our good 
friend Jim Duff, who so ably guided the office the last 5 years. Jim 
moved down the hill a very short distance to Sixth and Pennsyl- 
vania Avenue where he is the director of the Newseum and the 
Freedom Forum Foundation. And in response to Congressman 
Serrano’s suggestion about Judge Gibbons nicely referring to me or 
tossing the ball to me on baseball, all I can say is I remember Jim, 
whose remarks I cannot overcome of last year, because I remember 
him saying he had a great uncle that played for the Yankees in the 
1927 Murderers’ Row, and he was the number one batter, appar- 
ently. 

The best I can do is tell you, unfortunately, that my grandfather, 
who had come over from Ireland, settled in Boston, which they all 
do, with the name Hogan, and he played semi-pro ball and was a 
lifelong diehard fan and lived and died for the Red Sox. It is not 
the same team as the Yankees. 

Mr. Serrano. I won’t hold that against you. 

Judge Hogan. Thank you. I want to join Judge Gibbons in again 
thanking you and the committee for the support you continue to 
provide our judiciary and for the Administrative Office during 
these rather difficult economic times. 

We are realistic and fully recognize the funding constraints 
under which you have to write your bills and deeply appreciate the 
resources you have provided for the judiciary. 

CAPITAL SECURITY PROGRAM 

In particular, I wanted to acknowledge how much we appreciate 
the committee’s support of the judiciary’s Capital Security Program 
that appropriated $20 million in fiscal year 2012 to the General 
Services Administration specifically to address courthouse security 
needs. The Capital Security Program provides a much needed vehi- 
cle for addressing security deficiencies in a timely and a less costly 
manner when constructing new courthouses is not a possibility. We 
cannot thank you enough for your leadership with regard to this 
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new initiative. On behalf of the judiciary, I hope we are able to con- 
tinue the funding for the program again this year. 

COST CONTAINMENT 

I come from a District Court background, almost 30 years, as 
Judge Gibbons indicated, as a trial judge, and I have come to recog- 
nize the privilege of having worked in the Third Branch much of 
my life, as well as now the many challenges we have to face. There 
is no doubt these are difficult times, and the Administrative Office, 
just like the rest of judiciary, must continue its leadership and sup- 
port in helping the judicial branch maintain our tradition of excel- 
lence. I am committed to continuing this practice, while focusing on 
the ways the Administrative Office and the courts can work more 
effectively and more efficiently in this area of cost containment. 

At the Administrative Office, we have adopted short-term cost- 
containment measures implemented in fiscal year 2011. We incor- 
porated them into our fiscal year 2012 financial plan. We have 
longer-term initiatives that are under way to help position the AO 
for a more austere financial and fiscal environment in the future. 
The examples of what we have worked on are suspension of discre- 
tionary salary step increases and all staff cash awards in fiscal 
year 2011, offering earlyouts and buyouts as a workforce retrench- 
ing tool, and setting salary caps for new hires and promotions to 
slow growth. We have put hiring restrictions into place to recruit 
only for the most critical vacancies. 

We also approached our vendors and asked that they voluntarily 
forgo contract escalations for the next 2 years. Eight of our largest 
contractors have agreed to freeze their labor rates for fiscal 2012 
in an effort to save us money. 

IMPACT OF SEQUESTRATION ON THE AO 

I also echo Judge Gibbons’ concerns about the devastating impact 
sequestration would have on the Federal Courts as well as the Ad- 
ministrative Office. The AO’s ability to support core court oper- 
ations, including processing payroll, personnel actions, providing 
direct support for national IT projects for our probation and pre- 
trial service officers would all be affected. The Administrative Of- 
fice would have to absorb a $13 million reduction in funding, cut- 
ting operating expenses by 25 percent, but the remaining shortfall 
in funding would require an estimated 4-week furlough of all em- 
ployees and quite possibly some forced reductions in staff. 

FISCAL YEAR 2013 REQUEST 

The history of the AO since 1939 has provided a broad range of 
services to the Federal Courts nationwide, and we have evolved 
over the years to the changing needs of the judicial branch, but 
service to the courts is and remains our basic mission. For fiscal 
year 2013, we are seeking an appropriation of $85.1 million for the 
Administrative Office. This represents an increase of $2.2 million 
or 2.7 percent over fiscal 2012 enacted appropriations. A requested 
net increase of $2.2 million is exclusively to cover base adjustments 
to maintain current services with the same level of staff funded in 
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fiscal 2012. The Administrative Office requests no program in- 
creases in fiscal year 2013. 

COURTHOUSE CONSTRUCTION PRIORITIES 

And now, just before I close, Congressman Serrano referred to 
courthouse construction issues. And the President’s fiscal year 2013 
budget request for GSA includes minimal funding for new construc- 
tion, site acquisition, and design within the Federal Buildings 
Fund and no funding for any courthouse projects on the judiciary’s 
5-year courthouse plan. For fiscal year 2013, the judiciary’s court- 
house priorities are Mobile, Alabama; Nashville, Tennessee; and 
Savannah, Georgia. Although we understand the constraints under 
which the committee is operating this year, if funding can be allo- 
cated to support the completion of a courthouse project, it would be 
greatly appreciated. 

I have included the 5-year plan as an attachment to my prepared 
testimony. Again, I want to thank you for allowing us to appear 
here today. This concludes my oral comments, and I would be 
happy to respond to any and all questions. 

[The prepared statement follows:] 
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STATEMENT OF JUDGE THOMAS F. HOGAN, DIRECTOR 
ADMINISTRATIVE OFFICE OF THE U.S. COURTS 
BEFORE THE SUBCOMMITTEE ON 
FINANCIAL SERVICES AND GENERAL GOVERNMENT 
COMMITTEE ON APPROPRIATIONS 
UNITED STATES HOUSE OF REPRESENTATIVES 

March 28, 2012 
Introduction 

Chairwoman Emerson, Representative Serrano, and members of the Committee, I am 
pleased to appear before you this afternoon to present the fiscal year 2013 budget request for the 
Administrative Office of the United States Courts (AO) and to support the overall request for the 
entire Judicial Branch. I enjoyed having the opportunity to meet with you prior to today’s 
hearing. 

Before I begin, I would like to join Judge Gibbons in thanking you and the Committee for 
the support you continue to provide the Judiciary during these difficult economic times. We 
fully recognize the funding constraints under which you have had to write your bills and deeply 
appreciate the resources you have provided the Judiciary. 

AO Leadership Transition 

Last October, I was appointed by Chief Justice Roberts as the eighth Director of the 
Administrative Office of the U.S. Courts, and the first judge to serve as Director since the AO’s 
creation 73 years ago. 

In nearly 30 years as a trial judge, I have come to recognize the privilege of working for 
the Third Branch, as well as the many challenges we face. No doubt these are difficult times and 
the AO must continue its leadership and support in helping the Judicial Branch maintain our 
tradition of excellence. I am committed to continuing this practice while focusing on ways the 
AO and the courts can work more effectively and efficiently in this era of cost containment. I 
bring with me experience as a former chief district judge, a member of the Judicial Conference 
of the United States, where I served as chair of its Executive Committee, a board member of the 
Federal Judicial Center, and a current member of the Foreign Intelligence Surveillance Act 
(FISA) court. 


Judiciary Capital Security Program 

Chairwoman Emerson and Representative Serrano, the Judiciary appreciates the 
Committee’s support of the Judiciary Capital Security Program by appropriating funds to the 
General Services Administration (GSA) specifically to address courthouse security deficiencies 
in fiscal year 2012. The Judiciary Capital Security Program was an outgrowth of the Judiciary’s 
asset management planning (AMP) program, which as a cost-containment initiative, requires that 
greater emphasis be placed on space availability for judicial functions rather than on security 
when determining the need for a new courthouse. The Judiciary Capital Security Program will 
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provide a much needed vehicle for addressing the security deficiencies in a timely and less costly 
manner when constructing a new courthouse is not a possibility. We cannot thank you enough 
for your leadership with regard to this new initiative. 

Renovation projects that enhance security wiil be selected for participation in the 
Judiciary Capital Security Program through an objective and collaborative review process that 
includes stakeholders from local courts and their circuit judicial councils, the United States 
Marshals Service (USMS), the GSA, the Judicial Conference’s Space and Facilities Committee 
in consultation with the Judicial Security Committee, and the AO. This process includes 
assessing the building conditions and utilization, viability of long-term use, and structural 
capacity to identify cost-effective solutions that can be implemented in a timely maimer. 

The Judiciary, the USMS, and the GSA have reached consensus on four projects to 
participate in the program for fiscal year 2012. The projects are: 

• San Juan, Puerto Rico 

• Benton, Illinois 

• Brunswick, Georgia 

• Lexington, Kentucky 

At each of these courthouses, security will be improved by addressing the internal lack of 
physical separation between the public, the government staff and the prisoners who are brought 
into these courthouses daily. Without separate and secure circulation paths for each, prisoners 
are brought into buildings where conditions allow for high-risk contact and potential 
intimidation of jurors and witnesses by defendants. Public corridors and cramped elevators are 
often shared by the prisoners, the public, jurors, and judicial officers, which not only put these 
parties at physical risk, but can compromise the judicial process. 

The Judiciary, through its Committee on Space and Facilities and other stakeholders, has 
developed a strategy and action plan for the Capital Security Program going forward, similar to 
Courthouse Construction Long Range Planning. Should funding be provided for fiscal year 
2013 and beyond, the Judiciary, the USMS, and GSA will build upon the process used in fiscal 
year 2012 to identify projects that would qualify for the program. The Judiciary Capital Security 
Report to Congress, March 2012, was transmitted to the Committee on March 16, 2012, and 
provides greater detail on the specifics of how the program will be implemented. Although the 
President’s 2013 Budget does not include funding for this program, on behalf of the Judiciary, I 
urge the Committee to support funding of the Judiciary Capital Security Program, within the 
GSA Federal Buildings Fund, again this fiscal year. 

Courthouse Construction Plan 


Attached to my written testimony is the Five-Year CourthotLse Project Plan for Fiscal 
Years 201 3-20 J 7 {Five-Year Plan), that 1 ask be included in the official hearing record. This 
latest Five-Year Plan sets forth the Judiciary’s priorities for courthouse construction funding in 
each of those years and was approved by the Executive Committee, acting on behalf of the 
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Judicial Conference of the United States on February 1, 2012. The projects were scored 
according to urgency of need, considering space, security, and operational deficiencies. 

In approving this Five-Year Plan, the Judiciary is mindful of the intense budget pressures 
under which this Committee is operating. The majority of the proposed projects have previous 
congressional funding and authorization, and GSA is already working on them. Some of these 
have completed designs and could be constructed as soon as the funds are appropriated. The 
current Five-Year Plan is largely geared to completion of these projects. 

There are a few projects on the Five-Year Plan that are still in the design phase or have 
not yet started design. We are working closely with GSA to ensure that the designs for these 
projects will be consistent with the courtroom sharing policies adopted by the Judiciary over the 
last several years, as well as our recent decision not to plan space for projected new judgeships. 

This effort, together with our continued emphasis on cost containment, led to a decision 
this year to remove two projects from the Five-Year Plan. Working with the affected courts, it 
was determined that the project in Greenbelt, Maryland, which had site and design funding, and 
the project in San Jose, California, which had funding for a site, can now be reconfigured to meet 
their space needs for the near future through renovations instead of constructing a new facility. 
Therefore, both projects have been removed by the Judicial Conference from the Five-Year Plan. 

There are also no projects in the final year of this Five-Year Plan. Again, because of 
budget constraints, the Judiciary is currently not forwarding any additional projects to GSA for 
feasibility studies, which is the next step to advance a courthouse project after it has been cleared 
through the Judiciary’s vigorous asset management planning process. 

As you are aware, the Judiciary does not request its own funding for the construction of 
courthouses. Because GSA builds our facilities, these monies come under the jurisdiction of the 
Executive Branch and are included in GSA’s budget. The President’s Fiscal Year 2013 Budget 
Request for GSA includes minimal funding for new construction, site acquisition, and design 
within the Federal Buildings Fund, and no funding for any of the courthouse projects on the 
Five-Year Plan. Although we understand the constraints under which the Committee is 
operating this year, if funding can be allocated to support the completion of a courthouse project, 
we would greatly appreciate it. 

Extension of Temporary Judgeships 

Chairwoman Emerson and Representative Serrano, once again, the Judicial Conference is 
indebted to this Committee for authorizing extensions of expiring temporary Article III 
judgeships in your armual appropriations bill. This year, without your action, two existing 
temporary Article III judgeships, one in the District of Hawaii and one in the District of Kansas, 
would have expired. In fiscal year 2013, six temporary judgeships will expire and the workload 
in these districts is too great to risk losing a judgeship that in all likelihood will take years to 
create and fill again. They are in the following judicial districts; 
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District 
Kansas 
Alabama (N) 
Arizona 
Florida (S) 
New Mexico 
Texas (E) 


Expiration Date 
11/21/2012 
09/17/2013 
07/08/2013 
07/31/2013 
07/14/2013 
09/30/2013 


If the House and Senate Judiciary Committees do not act to preserve these expiring 
judgeships, I urge this Committee to include the necessary one-year extensions in its fiscal year 
2013 Appropriations bill. In addition, the temporary judgeship in the District of Hawaii will also 
expire in fiscal year 2013. 

While we are not requesting any action on your part, I would point out that we also face 
the potential loss of some of the 27 temporary bankruptcy iudeeships which have or soon will 
expire. Two temporary bankruptcy iudueships have already expired pending action on this issue. 
There is a bill, S. 1821, awaiting action by the Senate to extend these judgeships. The Judicial 
Conference fully supports the extension bill. The House version of the bill, H.R. 1021, was 
passed overwhelmingly by the House on December 6, 2012. 

Role of the Administrative Office 


Created by Congress in 1939 to assist the federal courts in fulfilling their mission to 
provide equal justice under law, the AO is a unique entity in government. Neither the Executive 
Branch nor the Legislative Branch has any one comparable organization that provides the broad 
range of services and functions that the AO performs for the Judicial Branch. 

Unlike most Executive Branch agencies in Washington, the AO does not operate as a 
headquarters for the courts. The federal court system is decentralized, although the AO has 
management oversight responsibilities of the court security program, the probation and pretrial 
services program, and the defender services program, among others. The AO supports the 
Judicial Conference of the United States in determining Judiciary policies; develops new 
methods, systems, and programs for conducting the business of the federal courts efficiently and 
economically; develops and supports the application of technology; collects and analyzes 
statistics on the business of the federal courts for accurate planning and decisions about resource 
needs; provides financial management services and personnel and payroll support; and conducts 
audits and reviews to ensure the continued quality and integrity of federal court operations. 

The AO has evolved and matured over the years to meet the changing needs of the 
Judicial Branch. Service to the courts, however, has been and remains our basic mission. But, 
there is no question that the roles and responsibilities of the men and women at the AO are vast 
and varied. Please let me take a moment to share with you a few examples of the work 
performed at the AO. 


4 



40 


Audits and Program Reviews 

The AO conducts financial audits, program reviews, assessments, and evaluations to 
promote effectiveness, efficiency, and economy in both court and AO operations. These 
initiatives are essential components of the Judiciary’s accountability program. 

The AO’s Office of Audit carries out a comprehensive program of financial audits 
covering all court units, Judiciary funds, and financial systems. Court audits are conducted on a 
four-year cycle for most courts, and on a 30-month cycle for larger courts. In 201 1 , the AO 
issued final reports for 69 cyclical financial audits of the courts. It completed 42 other financial 
audits, including audits of Bankruptcy Administrator Offices, the Court Registry Investment 
System, Criminal Justice Act grantees, and audits in response to a change of clerk, and to follow 
up on prior reviews. In addition, 277 debtor audits were conducted. 

The AO Office of Court Administration, in coordination with other offices within the 
AO, respond to requests from chief judges and court unit executives to conduct operational and 
administrative reviews of court units. In addition, the Office of Defender Services and the Office 
of Probation and Pretrial Services initiate similar reviews. These reviews result in reports and 
recommendations that advise on more effective practices, recommend improved procedures and 
management structures, and assist the court unit in complying with statutory responsibilities. 
Judicial Conference policy, or guidance from the AO. In 201 1, 52 such reviews were conducted. 

Internal Control Enhancements 


The AO recently updated its internal control policies. Internal control measures provide 
reasonable assurance that: Judiciary assets are protected from error, fraud, waste, loss, or abuse; 
operations are efficient and effective; financial reports are accurate and reliable; and business 
practices comply with applicable statutes and policies. 

Following an extensive review of the Judiciary’s existing internal control program, 
unnecessary requirements have been eliminated or modified to reduce administrative burdens 
while still ensuring adequate control over assets. A working group of AO staff reviewed existing 
procedures and provided advice on the content and structure of the policies. This was an 
arduous process that required extensive coordination between the AO and the courts. Court staff 
were consulted throughout the revision process to ensure the practicality of specific 
requirements. 

Dodd-Frank Implementation and Studies 

The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 requires the 
AO to conduct studies annually for three consecutive years and every fifth year thereafter to 
examine the Bankruptcy Code and to assess the bankruptcy system’s effectiveness in resolving 
the insolvency of large systemically important financial firms. A working group with members 
from the Judicial Conference Committee on Administration of the Bankruptcy System, the AO, 
and the FJC assisted in developing the initial AO study, which was submitted to Congress last 
July. 
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AO Cost Containment 


While Judge Gibbons has touched on the significant cost containment efforts that the 
Judicial Conference, through its Committee structure, continues to pursue, I want to mention 
more specifically the efforts the AO has made in cost containment during the last year. In 
January 201 1, my predecessor, former Director Jim Duff, formed an AO cost containment task 
force representing all parts of the agency, with the goal of developing short- and long-term 
recommendations to ensure the AO could meet its core responsibilities with substantially 
reduced resources. 

The task force reviewed organizational, policy, and process alternatives and developed 
specific actions to contain costs in fiscal years 2012, 2013, and beyond, for both the AO as well 
as funds managed centrally that support court operations. Work was completed in April 2011, 
and recommendations were endorsed by AO leadership in May 2011. While many of the 
recommendations have been implemented for 201 1 and 2012, others requiring further analysis 
and development are being pursued by AO follow-up teams. 

The recommendations fall into six major categories: pay and benefits, non-salary, 
workforce structure and organization, process improvement, contract related, and adverse 
personnel actions as a last resort measure. Because staff pay is the AO’s major budget expense, 
many of the recommendations focused on containing salary and benefit costs. Initiatives 
implemented to date include: 

• early-out and buy-out retirement authority to accomplish workforce restructuring and 
savings; 

• revised pay setting and hiring practices; 

• more efficient use of travel and training resources; and 

• savings in printing, publication, subscription, and mobile device costs. 

Initiatives under development include: 

• a study of the pay and classification system; 

• review of information technology projects and priorities; 

• review of organizational structure and workforce alignment; 

• shared administrative services; and 

• savings that can be achieved in contracts. 

Administrative Office Fiscal Year 2013 Budget Request 

The fiscal year 2013 appropriations request for the Administrative Office of the U.S. 
Courts is $85,148,000. This represents an increase of $2,239,000, or 2.7 percent, over fiscal year 
2012 enacted appropriations. The AO continues to operate under a no-growth, current services 
budget. However, since FY 2011, funded staffing at the AO actually dropped from a high of 896 
in the FY 201 1 Financial Plan down to 869 in the FY 2012 Plan and the FY 2013 request. 
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The requested net increase of $2,2 million is exclusively to cover base adjustments to 
maintain current services; the AO requests no program increases in FY 2013. This request 
includes an adjustment to base to cover the estimated loss in non-appropriated sources of funding 
that will not be available in fiscal year 2013. The AO requests direct appropriated funds to 
replace these non-appropriated funds in order to maintain the same level of service as provided in 
FY 2012. The remainder of the adjustments to base are for standard inflationary increases. We 
will, of course, keep you apprised of our actual carry-over estimates throughout the year. If 
carry-over and fee collections are higher than expected, our need for direct appropriations could 
be reduced. We only seek the funding necessary to support current staff in order that they may 
carry out the AO’s statutory responsibilities and serve the courts. 

However, similar to the courts, a 7.8 percent sequestration would have a devastating 
impact on the AO's ability to support core court operations, including processing payroll and 
personnel actions, reviewing court financial operations, and supporting probation and pretrial 
services. The AO would have to absorb a $13 million reduction in funding, cutting operating 
expenses by 25 percent. The remaining shortfall in funding would require an estimated four week 
furlough of all employees and/or some forced reduction of staff. 

Conclusion 


Chairwoman Emerson, Representative Serrano, members of the Committee, the AO’s 
appropriation comprises less than two percent of the Judiciary’s total budget, yet the work 
performed by the AO is critical to the effective operation of the U.S. courts. The AO provides 
administrative support to 25 Judicial Conference committees, 2,250 judicial officers, and more 
than 30,000 court employees. In addition to our service to the courts, the AO works closely with 
the Congress, in particular, the Appropriations Committee and its staff, to provide accurate and 
responsive information about the Federal Judiciary. 

I fully recognize that fiscal year 2013 will be a difficult year for you and your colleagues 
as you struggle to meet the funding needs of the agencies and programs under your purview. I 
urge you, however, to consider the significant role the AO plays in supporting the courts and the 
mission of the Judiciary. Our budget request is one that does not seek new resources for 
additional staff or programs. I hope you will support it. 

Thank you again for the opportunity to be here today. I would be pleased to answer your 
questions. 
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Five-Year Courthouse Project Plan for FYs 2013-2017 

Approved by Executive Committee on Behalf of the Judicial Conference 
February 1, 2012 
(estimated dollars in millions) 



S = Site; D = Design; C = Constnjction; Addl. = Additional 
All cost estimates subject to final verification with GSA. 

* Congress provided $50.0 out of $190.3 million needed for Mobile, AL in December 2009 
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The Honorable Thomas F. Hogan 

Director 


, Administrative Office of the United States Courts 
One Columbus Circle NE 
Washington, DC 20544 

Judge Thomas F. Hogan was appointed Director of the 
Administrative Office of the United States Courts by Chief 
Justice John Roberts, Jr., and began his duties as Director on 
October 1 7, 201 1 . He has been a federal judge since his 
appointment in August 1982 to the U.S. District Court for the 
District of Columbia. He was Chief Judge of that court from 2001 until 2008, when he 
assumed senior status. He continues his service on the court. 

Judge Hogan graduated from Georgetown University, receiving an A.B. (classical) in 1960. He 
attended George Washington University’s masters program in American and English literature 
from 1960 to 1962 and graduated from the Georgetown University Law Center in 1966, where 
he was the St. Thomas More Fellow. 

Following law school. Judge Hogan clerked forjudge William B. Jones of the United States 
District Court for the District of Columbia from 1966 to 1967. He served as counsel to the 
National Commission for the Reform of Federal Criminal Laws from 1967 to 1968, and was 
engaged in private practice from 1968 to 1982. He has been an adjunct professor of law at the 
Georgetown University Law Center and a Master of the Bench of the Prettyman-Leventhal 
American Inn of Court. In May 1999, Georgetown University Law Center awarded him a 
Doctor of Laws, Honoris Causa. 

From 2001 to 2008, Judge Hogan served as a member of the United States Judicial 
Conference, which is the governing body for the administration of all United States courts. In 
2001, he was appointed a member of the Executive Committee of the Judicial Conference and 
in 2005, the late Chief Justice William H. Rehnquist named him to preside over the Committee 
as its Chair, in which capacity he served until 2008. He also served on the Committee on the 
Administration of the Magistrate Judges System from 1987 to 1991 and as Chair of the 
Committee on Interdrcuit Assignments from 1990 to 1994. Judge Hogan served on the Board 
of the Federal Judicial Center and was a member of the Executive Committee of the United 
States District Court for the District of Columbia from 1983-1988 and 1994-2001. In 2008, 
Chief Justice John G. Roberts, Jr., appointed Judge Hogan to serve as a Judge on the United 
States Foreign Intelligence Surveillance Court (FISC). That same year, in response to the 
United States Supreme Court’s decision in Boumediene v. Bush, the Judges of the United States 
District Court for the District of Columbia adopted a resolution designating Judge Hogan to 
coordinate and manage proceedings in all habeas cases involving Guantanamo Bay detainees. 
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CIRCUIT RENT BUDGETS 

Mrs. Emerson. Thank you both very, very much. 

I want to talk a little bit about space rental costs. Your budget 
request proposes more than $1 billion in rental payments to GSA, 
including funding for an additional 727,000 square feet of space as 
new and renovated courthouses come on line from GSA. I under- 
stand that internally you all provide each circuit with a space 
budget and expect the circuit’s to optimize their space utilization. 
So can you all explain to us how this process actually works? 

Judge Gibbons. You are speaking about the circuit rent budget. 
The money comes to the circuits in three pots. Part A is existing 
space needs. Part B is for projects that are approved by the Space 
and Facilities Committee and the Judicial Conference. So they are 
not really projects over which the circuit has discretion, although 
the Circuit Councils are asked early in the process for their input. 
Part C is the pot of money that the circuits have discretion over. 
And it has really been having that pot of money from which the 
Circuit Councils decide which projects within the circuit are most 
important, which repair, which small construction projects, has 
really been an important source of fiscal discipline and responsi- 
bility. It has been a very successful program. 

The amount that has been allotted to part C for the last several 
years — I think we call it component C — has been $20 million. That 
amount has been reduced to $5 million, and so in 2012 and I be- 
lieve in the 2013 request we are talking about a lot less money to 
work with. Also, the amount that was allotted to the courts for 
small repairs has been reduced from $24 million to $6 million in 
the 2012 budget and zeroed out for 2013. And we are obviously see- 
ing the results of budgetary tightening. And we will feel those ef- 
fects down the road if we are not able to get more flexibility back 
in those sources of funds. 

REDUCING JUDICIARY SPACE NEEDS 

Mrs. Emerson. I appreciate that. You know, the GSA and other 
agencies are trying to reevaluate space planning, if you will. And 
I know that it takes time to implement that. But since you all, the 
judiciary staffing has been reduced over the last couple of years, is 
it possible to set a target to reduce the amount of square feet the 
judiciary occupies by say 2014, or is that unrealistic? 

Judge Gibbons. I do not know if that is realistic or not. Certainly 
our committee on space and facilities could take a look at that. 

I can try to describe for you why it is a little bit of a problem. 
Even though staffing has declined, there are reasons that it is hard 
to concomitantly reduce space to the extent you might expect. First, 
much of our space growth has come from new facilities that were 
in the planning and construction stages for years that have finally 
come to fruition. Another thing is that it sometimes takes a while 
to release space to GSA even after you have alternative space or 
you have reduced space. 

Mrs. Emerson. Why is that? 

Judge Gibbons. I think just transitional issues within the court. 
And you know, all space that you free up is not feasible to release. 
I mean, if the space you freed up is within your clerk’s office, you 
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can’t just give it to GSA; you have got to try to figure out some al- 
ternative court use for that space or a way in which you can free 
up space that can be released to GSA. 

Another thing is some of the new policies we have seen that are 
space-saving, like courtroom sharing, are going-forward policies, 
and so we won’t see their impact immediately. And so those are 
some of the things. I do not know if a specific target is reasonable 
or not. I would be hesitant to say that it is. 

You know, we have had a cap on rent that for us has been an 
internal way of bringing some discipline, and we have been well 
below that cap for a number of years now, partly because of the 
cost-containment measures, partly because we have been fortunate 
that inflation has been low. But we could certainly look at that if 
that is something the Subcommittee is interested in. 

Mrs. Emerson. We would be interested in just getting a general 
idea from you, if that would be possible, as opposed to necessarily 
specifics to identify what process you would use, perhaps. 

CONSOLIDATING EXCESS SPACE 

Has the judiciary done any reviews at all to find opportunities 
to consolidate space with the Department of Justice or other Fed- 
eral agencies? You know when there is empty space in any court- 
house, do you all encourage the U.S. Marshals or the U.S. attor- 
neys or the Marshals Service to occupy that space. 

Judge Gibbons. I suppose since GSA is our landlord, in many 
cases, we have depended on GSA to be the entity that is proactive 
and responsible for looking at the overall space. 

Mrs. Emerson. Perhaps it might be something that you would 
like to undertake in concert with them, if you know what I am say- 
ing. 

Judge Gibbons. We will try. 

Mrs. Emerson. If you have any trouble, since GSA comes under 
our Subcommittee, too, we would be more than happy to assist in 
this endeavor. 

But for example, in my courthouse, in Cape Girardeau, Missouri, 
we do have the U.S. Marshals and the U.S. attorneys in there, and 
quite frankly, since our rent went up so much, I had to move out, 
as did one of our Senators, because we could not afford it because 
our budgets were reduced. And so now we have got all these other 
opportunities, this whole wing of the beautiful new courthouse that 
another agency could be moved into. And I dare say that the agen- 
cies that are responsible for helping to look for new tenants are not 
doing that at the moment. 

Judge Gibbons. Well, it really extends beyond the Justice De- 
partment and the Marshals Service. Historically, over many years, 
in many courthouses, many of the Federal law enforcement agen- 
cies have been relocated to leased space, and to the extent you have 
space in a Federal building you can bring them back. 

terrorism trials 

Mrs. Emerson. Absolutely. That is what we are hoping will hap- 
pen. All right. One more question, and then I will pass it along to 
my colleagues. 
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Judge Hogan, I understand that you have significant experience 
dealing with terrorism and have served on the foreign intelligence 
surveillance court. Can you tell us about the challenges a court 
may have with terrorism and intelligence matters and what the im- 
pact is on security at the courthouse, et cetera? 

Judge Hogan. Thank you. I have had some experience in that re- 
gard. The FISA court is really a separate entity, and that is not 
too much of a concern beyond the internal security that we have 
in the FISA court. But on terrorism trials, it does present several 
difficulties for judges who are assigned those cases. When you 
think about that, there are several things that come to mind. One 
is the expense attendant to doing it. And I think if the executive 
branch decides to bring a terrorism case to trial, the Federal 
Courts should be ready to handle those cases. But the expense goes 
most in the necessary security you have to enhance along with the 
technology you have to install as well as ongoing issues that will 
occur because there will usually be various security concerns, just 
broader than the courtroom in the entire courthouse and maybe in 
the neighborhood that is affected by it. 

When the Moussaoui trial was done the whole neighborhood was 
affected, where residents lived, and people had to be moved out. It 
was very difficult. 

Security issues also involve the information that you have. We 
work under the CIPA, the Classified Information Procedures Act. 
This law covers the handling of classified information. And in that 
regard, you have to set up what you call a SCIF, if you are familiar 
with that term, a Secure Compartmentalized Information Facility. 
I love how they have the acronyms. It is called a SCIF. And a SCIF 
is a secure facility that cannot be gotten into easily either electroni- 
cally or physically, where you have to store all the classified infor- 
mation that is engaged in the case. That means also that you have 
your court security officer — now I think we have renamed them be- 
cause that caused some confusion, they are really a classified infor- 
mation security officer from the Justice Department — has to then 
give clearance to anyone who can use the SCIF. And that includes 
the attorneys that are appointed. So you have to select attorneys 
that can be cleared if they have not been cleared already. That 
costs time and money. Your staff has to be cleared if they have not 
been cleared, if you draw one of these cases. 

Again, that is expense and money involved. After you go through 
that process and get ready to handle the case, when you have the 
actual hearings, obviously, the U.S. Marshals Service is involved, 
and extensively, they do a security study, a threat assessment, to 
determine what the needs are of additional marshals in the area, 
around the courthouse, around, as I said, the expanded community 
because of dangers with attacks on the courthouse in that area. 
The Marshals Service will supply that information. You make deci- 
sions what will be needed and how much will be needed at that 
point. 

And once you complete all that and you actually hold your hear- 
ings, you hold a series of hearings on the Classified Information 
Procedures Act where you determine what information the defend- 
ant really needs to defend himself that is classified. And the law 
is very effective. It was necessary that Congress pass such a law. 
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because in the past, we did not have one. It requires more work, 
but it does guarantee that a defendant’s rights are observed by 
having access to the needed information. 

If the government security apparatus decides it is such a high 
level of information, that it would be dangerous to give access to 
defendants to see this information, then we go through a process 
of substituting the evidence with evidence that is not as revealing. 
In other words, instead of naming the country that may be involved 
in a particular operation, you name them country A and you recog- 
nize there was an operation in a different country, et cetera. And 
the judge makes a decision as to what is substitutable, and we 
work that out. Finally, then you are ready to go through the trial, 
and you proceed with the trial. 

But the trial has, as indicated, attendant security issues for the 
jury as well, and you have to make sure the jury is cleared and, 
in some instances, protected during the proceedings. The bottom 
line I think is the terrorism cases require additional expense, work 
and time but can be managed if it is properly prepared. 

Mrs. Emerson. Thank you very much. 

Mr. Serrano. 


COURTHOUSE CONSTRUCTION 

Mr. Serrano. Thank you. 

Getting back to the issue of construction, what is the impact of 
GSA’s decision to include zero funding for new construction of 
courthouses? And secondly, is it clear to you at all how GSA arrives 
at decisions about courthouse construction and repairs? And I am 
not talking about the reason they would give, which would be 
budget reasons. You know, how are these decisions made in terms 
of your negotiations, or is it a surprise to you too? 

Judge Gibbons. Representative Serrano, in a given year, if we 
don’t get funding for courthouse construction, while it is a problem, 
it becomes of course a serious problem over time and a more and 
more serious problem. So you can pretty quickly get into a situa- 
tion where if you have deferred funding of needed courthouse 
projects, you have got courthouses that are seriously inadequate for 
the personnel and the judges they need to house. We have been ap- 
preciative of the Capital Security Program as a way to do some 
small-scale retrofitting, but that in no way addresses the overall 
need to have the construction program moved forward in a timely 
way. So as I said, it is a cumulative thing. 

As far as how decisions about courthouse construction and repair 
are made, you know, we of course provide the 5-year plan to GSA, 
but the decision as to what is included in the President’s budget 
is, of course, not one in which the judiciary participates. And we 
are not privy to their deliberation process. With respect to repair 
and alteration projects, we are in a position relative to GSA where 
we are less able to assess whether it makes sense to invest money 
in a particular asset. And we are in a less good position to do the 
cost-benefit analysis because of GSA’s superior knowledge and posi- 
tion with respect to many of the structures. 

Mr. Serrano. Any additional comments on that? 

Judge Hogan. I might just add a couple of things. As Judge Gib- 
bons indicated, we really do not have the decision making process 



49 


in that at all. And it is unfortunate so far that the Administration 
has not included any courthouse construction because it will even- 
tually result in difficulties housing our people in adequate facilities. 

As an ironic remark, I can say however it will lower our rent 
eventually because we will not have any new space to pay rent for 
in the succeeding years, unfortunately. 

But it is going to present eventually difficulties where we have 
people in overcrowded courthouses which cannot be either ren- 
ovated or new ones built based upon the present budget situation 
and the decisions of the Administration basically. 

GSA has been cooperative in helping with our courthouses, and 
we recognize that. It is really beyond our purview and somewhat 
beyond theirs. 

Mr. Serrano. Now, so you have your 5-year plan, but GSA then 
through the Administration or the Administration through GSA 
comes up basically with yet another plan and somehow those plans 
either mesh or they do not mesh. But you find yourself just waiting 
for someone to make a decision basically. 

Judge Gibbons. Well, you know, we are not entirely at their 
mercy in the sense that Congress can always see fit to remedy the 
situation when the executive branch fails to request a much needed 
project. But we are at the mercy of the other branches of govern- 
ment on this one. I mean, you know we give our input, but 

Mr. Serrano. Right. I guess the big question. Madam Chair, is 
if we request a courthouse, is that an earmark? 

Mrs. Emerson. Well, of course, it is an earmark. 

Mr. Serrano. Well, there goes that courthouse. 

Mrs. Emerson. I suppose, though, that they can request a court- 
house, and we just simply do it that way. 

SECURITY PAVILION AT THE MOYNIHAN COURTHOUSE 

Mr. Serrano. In 2011, the Administration requested funds for 
various upgrades of the Moynihan Courthouse in Manhattan and 
I am saying Manhattan, New York, because it is really arrogant of 
us to think and that everybody knows it is Manhattan, New York, 
including a new security pavilion. Unfortunately, this project was 
not funded in fiscal year 2011, and the Administration has not re- 
quested funding to finish the project in 2012 or 2013. 

I believe this new security pavilion to be an urgent necessity 
since the Moynihan Courthouse hears numerous cases involving 
national security interests and is currently home to more Federal 
judges than any other courthouse in the country. Why was funding 
not included to complete this project for the last 2 years? Have you 
been working with GSA to determine a way to move this project 
forward? That is a local question, but as you can see, it is an im- 
portant one to many. 

Judge Hogan. It is. I appreciate that concern. Let me address 
the latter part of your question first, and then I will give a little 
history. We are working with GSA. We are trying to work out a 
plan to try to find financing and to move forward with the project. 
With funding as tight as it is, it is difficult to identify a sufficient 
amount of funding from other sources within the budget at this 
time, but we are concerned about it. 
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We mentioned previously, it is the Administration that deter- 
mines what funding will be included in the budget request, and the 
judiciary is not involved in that directly. And it sometimes differs 
from what GSA asks for and what the Administration grants. GSA 
did identify money to design the project in 2011, and that design 
has been completed. It would not have been ready for construction 
in 2012 however, so in 2013, for whatever reason, the Administra- 
tion decided it did not rise to a high enough priority to authorize 
the funding request for GSA. 

The pavilion we are talking about is to the Moynihan Courthouse 
attachment in downtown Manhattan. Now, we do recognize that 
that courthouse has substantial upgrades, substantial security en- 
hancements have been made already. It does not have this security 
pavilion, but it is surrounded by barricades. The streets have been 
blocked off. It has 24-hour police protection all the way around the 
building at all times. It is one of our most secure buildings. 

Mr. Serrano. Well, you finally agree with GSA on something be- 
cause that is exactly what they told us. 

Judge Hogan. And it needs to be secure because of the location, 
and it has got to be a prime target, as New York City is, for terror- 
ists, as the city has been attacked. It is a target; there is no ques- 
tion New York City is. 

So we are concerned about that. And a pavilion would give an 
extension to the courthouse so that when people come in, they 
would go through a line. If there is anybody that had a bomb or 
anything happened, it would blow up in the extension and not in 
the building itself is the theory behind it. And we had hoped that 
the Administration would include the $10 million, but it did not, 
and we do not have independent funding for that at this time. 

While we have hoped that there will be an ability with GSA to 
identify a potential funding source if it does not otherwise become 
part of the budget, we are committed to try to take care of that 
problem. Frankly, it is probably unrealistic to have it in the 2013 
budget, unless something is specifically designated for that, but 
hopefully, by 2014, we can consider that as something we can have 
done. 

Mr. Serrano. Well, I would hope so, because it is one that keeps 
coming up all the time. I can tell you that I cannot have one meet- 
ing having to do with this issue that this particular one does not 
come up. 


LAW CLERK DIVERSITY 

Let me just ask one more question. Madam Chair. As you know, 
in past hearings, we have discussed a lack of diversity among law 
clerks. I understand that the Federal judiciary has instituted a pro- 
gram to help address this issue. What can you tell us about this 
effort? Also, would it be possible for you to provide for the record 
a breakdown of law clerks in the appellate and district judges for 
the last 5 years, so that we can have a better understanding. 

This seems to be a recurring issue. And for some people, it is a 
delicate issue; for other people, it is simply an issue of what is 
right. And I think that in the past, we did not get the answers we 
wanted. We need to get better answers on this issue. And that is 
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my question to you. How is it going, and what can you tell us for 
the record later on? 

Judge Gibbons. Well, certainly, we will provide the figures to 
you for the record. 

[Clerk’s note. — subsequent to the hearing, the Judiciary pro- 
vided the following information:] 
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Chambers Law Clerks (Appellate) by Ethnicity/Race: FY 2006 - 2010: 


Year 

Caucasian 

African 

American 

Hispanic 

Asian 

American 

Native 

American 

Pacific 

Islander 

Not 

Reported 

FY 2006 

81.7% 

3.5% 

3.1% 

5.4% 

0.0% 

0.1% 

6.1% 

FY 2007 

78.7% 

3.3% 

3.2% 

6.4% 

0.0% 

0.2% 

8.1% 

FY 2008 

82.3% 

2.9% 

2.7% 

5.1% 

0.1% 

0.1% 

6.8% 

FY 2009 

81.8% 

2.4% 

1.5% 

6.7% 

0.1% 

0.0% 

7.5% 

FY2010 

78.9% 

2.4% 

2.0% 

6.2% 

0.0% 

0.1% 

10.4% 


Chambers Law Clerks (District) by Ethnicity/Race: FY 2006 - 2010: 


Year 

Caucasian 

African 

American 

Hispanic 

Asian 

American 

Native 

American 

Pacific 

Islander 

Not 

Reported 

FY 2006 

86.9% 

3.5% 

3.3% 

4.6% 

0.2% 

0.1% 

1.4% 

FY 2007 

86.1% 

3.6% 

3.7% 

5.2% 

0.2% 

0.1% 

1.2% 

FY 2008 

87.4% 

2.8% 

2.8% 

4.9% 

0.1% 

0.0% 

2.0% 

FY 2009 

86.0% 

3.1% 

3.3% 

4.5% 

0,2% 

0.1% 

2,9% 

FY 2010 

84.1% 

3.2% 

3.3% 

4.6% 

0.2% 

0.2% 

4.4% 


Appellate and District Law Clerks by Gender FY 2006 - FY 2010: 



FY2006 

FY2007 

FY2008 

FY2009 


Appellate Law Clerks - Male 

48.7% 

48.3% 

50.5% 

57.0% 

55.0% 

Appellate Law Clerks -- Female 

51.3% 

51.7% 

49.5% 



District Law Clerks -- Male 

35.2% 

36.6% 

37.7% 

38,9% 

38.9% 

District Law Clerks - Female 

64.8% 

63.4% 

62.3% 

61.1% 

61.1% 






















53 


Judge Gibbons. We have talked about this before, and there is 
significant room for improvement. But in recognition of that, the 
Judicial Resources Committee of the Judicial Conference has pi- 
loted and developed a diversity recruiting and outreach program. 
And this program, through working with undergraduate schools, 
law schools, bar associations and other groups, aims to increase 
student awareness of the opportunities within the judiciary. 

The program is intended to put courts in touch with a diverse 
pool of students and graduates and to highlight us as a good em- 
ployer for those students. As part of the pilot program, the program 
built a strategic network of partnerships with various entities and, 
during its first year, facilitated the involvement of local courts at 
35 career fairs and legal recruiting events, resulting in contact with 
over 5,000 students. 

Another effort has been a partnership with the Just the Begin- 
ning Foundation, which has developed a program under which stu- 
dents can apply for internships in judges’ chambers, and that re- 
sulted I believe for last summer in the selection of 42 law students 
for internships in judges’ chambers. So we are hoping that all these 
efforts pay off for us. We recognize the deficiencies in our results 
to date, and we will keep plugging at it. 

Mr. Serrano. I want to stop here. Madam Chair. 

But I just wanted to, because I know that my colleague Rep- 
resentative Lee, who has been a champion on this issue, will have 
more to say. But I think part of the problem is there comes a point 
where it almost becomes a situation where you feel that you should 
not apply or try to get into a certain situation, and that is created 
at the school level, at every level. So the biggest issue to me is out- 
reach to say these positions are available as they become available 
and you are, you know — ^but when you have schools not gearing 
people in that direction, directing them in that direction, when you 
have people saying, well, that is not possible; I would love to be 
there, but it is never going to happen. So we need to look at that 
and look at it closely. 

Judge Gibbons. We agree. And you know, you can appreciate the 
difficulty in effecting change in this area when you have so many 
different decision makers throughout the country making decisions 
about what law clerks to hire. And so individual judges when they 
make that decision may have good intentions, but they do not have 
in mind the big picture and the statistics that you and I look at 
in terms of the insufficient minority representation among law 
clerks. And so they are making a particular decision for themselves 
without the larger picture in play. And to the extent we can help 
increase their awareness, that is another aspect of what we can do. 

LAW SCHOOLS AND LAW CLERK DIVERSITY 

Mr. Serrano. Let me tell you, just a few years ago. Madam 
Chair, we were talking to a member of the Supreme Court, and we 
said, how come there is lack of diversity? i^d the answer was, 
well, we go to Harvard. And my answer was, well, then stop going 
to Harvard; you know, there are other schools in this country you 
can go to. So I am not saying stop going to Harvard, of course, but 
you know, there are other places. If you really want to do it, you 
can do it. Thank you. 
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Mrs. Emerson. No, and I appreciate that, too, because for those 
of us who represent rural areas particularly or land grant colleges, 
more than likely the young men and women who are in law school 
there are just as good as any Harvard lawyer ever has been. 

Judge Gibbons. You are absolutely right, you know, but, and I 
don’t defend it, because I know that when I have 700 applicants, 
which I do in a given year, for my law clerk positions, sometimes 
you do use law school as a way of screening because of just the dif- 
ficulty of dealing with the volume. That does not mean it is the 
best way or that the folks at another school are not just as worthy. 

Mrs. Emerson. Right. This is not meant in any political way 
whatsoever, but I think that we see in recent days that just be- 
cause one goes to one of the best schools in the country, that they 
are not necessarily the best advocate for a position on either side. 

Judge Gibbons. You are absolutely right. 

Mrs. Emerson. Anyway, thank you. 

Ms. Lee. 


LAW CLERK DIVERSITY STATISTICS 

Ms. Lee. Well, Judge Gibbons and Director Hogan, first, con- 
gratulations to you, and thank you so much for being here. I cannot 
be as diplomatic as the Chair and our Ranking Member on this 
issue. 

And I say that because I asked Justice Thomas several years ago 
about this issue in terms of lack of diversity in terms of law clerks. 
And of course, the response was not what it should have been. Be- 
cause I had to respond that, in terms of the lack of diversity in the 
pool of law students that were eligible and met the criteria for 
clerking, it is because of the Supreme Court decisions that ended 
affirmative action in many of our schools around the country. 

I am sorry he is not here today because I want to go over these 
numbers with you that are in the committee report, but I know he 
is busy, unfortunately, doing other things today. Okay. Now, when 
you look at what you all have reported back in terms of law clerks 
by ethnicity, from 2005 to 2009, you have gone down as it relates 
to percentage of African Americans, from 3.1 percent to 2.5 percent, 
from 2005 to 2009. With Hispanics, you have gone from 1.8 percent 
to 2 percent but down from last year, which was 2.2 percent. From 
Asian American, you have gone down from 2005 from 8 percent to 
7.6 percent. Native Americans, in 2005, .3 percent down to .1 per- 
cent. Pacific Islanders, 0 percent in 2000 to .2 percent now. Now, 
I lay this out because I do not know what all of this outreach is 
accomplishing. 

Judge Gibbons. I am not sure that I have the charts you are 
looking for. The charts I have today with — I am sure you are look- 
ing at what we provided in a prior year. But the charts I have 
today are broken down by type of court I think. And so I cannot 
really respond. But obviously, if we are not moving in the right di- 
rection, we are moving in the wrong direction, that is not a good 
result. 

Ms. Lee. I would like. Madam Chair, to get clarity then in terms 
of discrepancies because we are spending quite a bit of money 
hopefully to do the right thing, and if we are going in the wrong 
direction in some of these categories, then something is not right. 
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Mrs. Emerson. I agree. And if you all could provide the latest 
statistics for us. What year is that? 

Ms. Lee. Well, this is for 2012, page 12. I just want to go 
through that. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following information:] 
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The statistics on law clerk diversity that Con^esswoman Lee referred to in the hearing reflects 
diversity statistics for FYs 2005 - 2009 that were provided to die Committee last year as a 
supplement to the April 6, 201 1 hearing on the Judiciary’s FY 2012 budget request. Law clerk 
diversity statistics for FYs 2006 -20 10 are provided below; 

Chambers Law Clerks (Appellate) by Ethnicity/Racc: FY 2006 - 2010: 


Year 

Caucasian 

African 

American 

Hispanic 

Asian 

American 

Native 

American 

Pacific 

Islander 

Not 

Reported 

FY 2006 

81.7% 

3.5% 

3.1% 

5.4% 

0.0% 

0.1% 

6.1% 

FY 2007 

78.7% 

3.3% 

3.2% 

6.4% 

0.0% 

0.2% 

8.1% 

FY 2008 

82.3% 

2.9% 

2.7% 

5.1% 

0.1% 

0.1% 

6.8% 

FY 2009 

81.8% 

2.4% 

1.5% 

6.7% 

0.1% 

0.0% 

7.5% 

FY2010 

78.9% 

2.4% 

2.0% 

6.2% 

0.0% 

0.1% 

10.4% 


Chambers Law Clerks (District) by Ethnicity/Racc: FY 2006 - 2010: 


Year 

Caucasian 

African 

American 

Hispanic 

1 

Asian 

American 

Native 

American 

Pacific 

Islander 

Not 

Reported 

FY 2006 

86.9% 

3.5% 

3.3% 

4.6% 

0.2% 

0.1% 

1.4% 

FY 2007 

86.1% 

3.6% 

3.7% 


0.2% 

0.1% 

1.2% 

FY 2008 

87.4% 

2.8% 

2.8% 


0.1% 

0.0% 

2.0% 

FY 2009 


3.1% 

3.3% 

4.5% 

0.2% 

0.1% 

2.9% 

FY2010 

84.1% 

3.2% 

3.3% 



0.2% 

4.4% 
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Appellate and District Law Clerks by Gender FY 2006 - FY 2010: 


Appellate Law Clerks — Male 
Appellate Law Clerks -- Female 


FY2006 

Fy2007 

FY2008 

FY2009 

FY2010 

48.7% 

48.3% 

50.5% 

57.0% 

55.0% 

51.3% 

51.7% 

49.5% 

43.0% 

45.0% 

35.2% 

36.6% 

37.7% 

38.9% 

38.9% 

64.8% 

63.4% 

62.3% 

61.1% 

61.1% 
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Judge Gibbons. I do know that the reporting figures for I guess 
the last year, and I do not know if it is a fiscal year or a calendar 
year, but I know those reports are not yet due. So I know that the 
figures that all of us have lag a little bit. 

I would point out to you, too, that the efforts that I iterated are 
directed at not only getting folks into today’s applicant pool but 
reaching people who are undergraduates, who are interns, who 
might later be applicants for the law clerk positions. And I do be- 
lieve there is value, not as a — I do not offer that as a way of excus- 
ing the results of today, I do think though that there is value in 
an approach that says we have to look at getting these students at 
a point before they are actually ready to begin a clerkship. 

Ms. Lee. Sure I agree. We have to have a pipeline. 

Judge Gibbons. Right exactly. What we are trying to do is create 
the pipeline. 

Ms. Lee. But that doesn’t excuse the fact that here we have our 
judiciary with these dismal numbers. And so we have got to figure 
out how to make up, given the end of affirmative action in many 
of these universities, which unfortunately, the Supreme Court de- 
cided in some instances, we have got to figure out how to, and in 
my State especially, how to develop a more expedited process, so 
we can have more law clerks who reflect the entire country in 
terms of its diversity. 


PROCUREMENT DIVERSITY 

So the second point or question I want to raise is the access for 
minority- and women-owned businesses in judicial contracting op- 
portunities. I know we heard from you about a repository that can 
track the access of minority- and women-owned businesses across 
the courts and the judicial organizations that receive Federal fund- 
ing. Do you know anything about this repository, what it is, what 
it tells us and how we can get more information on that? 

Judge Gibbons. Actually, you are responsible for the creation of 
the information we do have. You may remember that some year, 
a couple of years ago, you asked me, and I said we do not maintain 
that kind of information. 

Ms. Lee. I was very happy to get that call. 

Judge Gibbons. But I had to say, we only have national informa- 
tion, and the Administrative Office is just not involved in many of 
those procurement activities, so we did create a reporting system. 
It turns out through a snafu, there is one aspect, just a reporting 
snafu in setting up the system, contracting for, say, drug testing 
and treatment by probation and pretrial services offices; that is not 
included, but it will be in future reports. And we do have the re- 
sults of that, and we have learned that for fiscal year 2011, out of 
the total procurement obligations analyzed of fell million, we 
awarded 14.5 percent to businesses that were minority- or women- 
owned, representing 18 percent of all procurement actions analyzed 
in terms of numbers of awards. Those are my statistics. And we 
will keep collecting this data. 

Ms. Lee. Could you disaggregate this number, the 14.5 percent, 
as much as you can? We would like to kind of see this broken 
down. 



59 


Judge Gibbons. I think I have some figures on women-owned 
and minority-owned, hut I will — we will certainly provide every- 
thing we have got in terms of the statistical information to you 
after the fact. 

It looks like it is in dollar terms about 10 percent minority, 5.4 
percent women; in terms of numbers of awards, 12.3 women, 9.1 
minority. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following information:] 



60 


As stated in FAR 1.101, “[t]he Federal Acquisition Regulations System is established for the 
codification and publication of uniform policies and procedures for acquisition by all executive 
agencies.” [Emphasis added.] Furthermore, in addition to the judiciary and legislative branch 
agencies such as the Government Accountability Office, the Senate, the House, the Architect of 
the Capitol, the Government Printing Office, and the Library of Congress, we note that there are 
also several executive branch agencies which are not subject to FAR. These include agencies 
such as the Federal Aviation Administration, the U.S. Postal Service, the Transportation Security 
Administration, the Tennessee Valley Authority, and the Bureau of Engraving and Printing. All 
of these executive branch agencies as well as the judiciary and legislative branches may have 
different procurement regulations from FAR and are excluded from the Small Business 
Administration’s goaling program. 

Nonetheless, at the urging of Congress the Judiciary has instituted the collection of data on 
procurement diversity regarding women and minority owned businesses from the nearly 400 
court units nationwide. As of October 1, 2010, all court units are required to query businesses 
prior to award as to whether they are women-owned and/or minority-owned and to capture that 
information for reporting purposes. 

For FY 201 1 , out of total procurement obligations analyzed of $5 1 1 million, the judiciary 
awarded $73.8 million, or 14.5% to businesses which were minority- and/or women-owned, 
representing 1 8.0% of all procurement actions analyzed in terms of numbers of awards. The 
table below shows the two categories separately. The sum of the percentages of the separate 
categories is more than the combined percentage because there are a number of businesses that 
qualify and are counted in both categories. 


Judicial Branch 

FY20U (Dollars) 

FY 201 1 (Awards) 

Women Owned 

5.4% 

12.3% 

Minority Owned 

10.0% 

9.1% 


Although the Judiciary is not subject to SBA’s goaling program, the Judiciary’s figures of 5.4% 
and 10.0 % of dollars awarded to women-owned and minority businesses, respectively, exceed 
the SBA’s goal of 5% for each category for covered Executive agencies. 

One area of Judiciary procurement was not captured in the above statistics. In the process of 
analyzing the FY 201 1 data, it was noted that a separate reporting method is required to capture 
the data for those businesses that provide treatment services for offenders/defendants under 
procurement actions by probation and pretrial offices. These actions are estimated to be between 
$100 million and $115 million annually and are not included in the above percentages. This 
reporting discrepancy was discovered too late to include these actions in this response, but will 
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be corrected to capture this data in future years. It is not anticipated that the percentages reported 
above would vary significantly when these procurements are added. The community of 
businesses who provide such services for treatment of substance addiction (alcohol or drug), 
behavioral therapy, and other types of psychological/psychiatric services has a significant 
representation of women- and minority-owned businesses and sole practitioners, and these are 
procurements which, by their very nature, are awarded to local service providers in the 
communities where the offenders/defendants are located. 

With respect to the percentage of procurement actions which were bid on by - but not awarded 
to - minority- and women-owned businesses, the Judiciary does not record socio-economic data 
for unsuccessful offers to be able to derive this statistic. 

For perspective, based on information found at smallbusiness.data.gov, it appears that of the 
Executive Branch agencies covered by SBA’s goaling program, the following percentages were 
accomplished in FY 2010 and 201 1 against a goal of 5% for each category in each year: 


Executive Branch 

FY 2010 (Dollars) 

FY2011 (Dollars) 

Women Owned 

4.0% 

4.0% 

Minority Owned 

7.8% 

7.6% 


In both the Judiciary’s dollars and the percentage of awards to these specific types of business, as 
compared to equivalent information fi-om the Executive Branch agencies covered by the goaling 
program, there is sufficient access to Judiciary procurement and contracting opportunities, and, 
in fact, the Judiciary’s numbers in both dollars and awards exceed the SBA’s goal for these two 
categories of businesses. 


The AO is currently focused on identifying areas where strategic sourcing could provide cost 
savings to the judiciary in the placement of national ordering vehicles, which is also an 
opportunity for outreach to these types of businesses. 
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Ms. Lee. Thank you very much. 

And let me just say I really appreciate all of the hard work that 
you are doing on this because, Madam Chair and ranking member, 
for me, when I came on this committee, I, first of all, appreciate 
the fairness and bipartisan nature of this committee and also really 
being able to look at the budgets and the mission of all of our inde- 
pendent agencies, but the judiciary, of all independent agencies, I 
assumed was as diverse and as fair and as much of an equal oppor- 
tunity agency as we would have in the United States of America. 
And then when I started looking at what was taking place in terms 
of workforce, law clerks, and contracting, it was shocking to me. 

Judge Gibbons. I do think our overall workforce figures are sub- 
stantially more favorable to the judiciary than the law clerk fig- 
ures. 

Ms. Lee. Thank you. I look forward to looking at that also. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following information:] 
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The U.S. Census categorizes and defines jobs in the workforce. Applying these 
categorizations and definitions, the table below shows the Judiciary’s biweekly 
employees in six occupational categories. The statistics below exclude judges and law 
clerks. 


Occupational 

Category 

Total 

Male 

Female 

Cauc 

African 

An^r 

Hisp 

Asian 

Native 

Amer 

Pacific 

Island 

Not 

Report 

Disability 

Executive 

754 

450 

304 

633 

62 

35 

9 

5 

1 

9 

10 

% 

2.5% 

59.7% 

40.3% 

84.0% 

8.2% 

4.6% 

1.2% 

0.7% 

0.1% 

1.2% 

1.3% 

Legal 

Professional 

6,612 

2,860 

3,752 

5,421 

266 

304 

299 

13 

6 

303 

141 

% 

21.5% 

43.8% 

56.2% 

82.0% 

4.0% 

4.6% 

4.5% 

0.2% 

0.1% 

4.6% 

2.1% 

General 

Professional 

11,688 

5,269 

6,419 

7,913 

1,437 

1,701 

425 

69 

23 

120 

118 


38.0% 

45.1% 

54.9% 

67.7% 

12.3% 

14.6% 

3.6% 

0.6% 

0.2% 

1.0% 

1.0% 

Legal 

Secretary 

1,860 

31 

1,829 

1,308 

181 

266 

47 

3 

2 

53 

31 

% 

6.0% 

1.7% 

98.3% 

70.3% 

9.7% 

14.3% 

2.5% 

0.2% 

0,1% 

2.8% 

1.7% 

Technical 

7,537 

1,420 

6,117 

4,679 

1,457 

920 

329 

25 

9 

118 

129 

% 

24.5% 

18,8% 

81.2% 

62.1% 

19.3% 

12.2% 

4.4% 

0.3% 

0.1% 

1-6% 

1.7% 

Office 

Clerical 

2.343 

293 

2,050 

1,206 

453 

550 

80 

14 

6 

34 

42 

% 

7.6% 

12.5% 

87.5% 

51.5% 

19.3% 

23.5% 

3.4% 

0.6% 

0,3% 

1.5% 

1.8% 




















64 


LAW CLERK DIVERSITY 

Judge Hogan. I would just follow up a little bit. Going back to 
the law clerk issue, I am particularly sensitive to that because I 
was a law clerk, and I think that is an entree into your profes- 
sional life. 

Ms. Lee. It is. 

Judge Hogan. It is very important. I think if you look around the 
country and find those lawyers who are successful in many areas, 
in the judiciary and elsewhere, they have been law clerks. And I 
think to open up the law clerk opportunities to everyone is very im- 
portant. We need to make efforts in that. 

It is somewhat actually not so much of thinking of minorities as 
thinking of schools a lot of time. It is sort of school-dominated by 
certain professors, and it is three or four of the major law schools 
that refer many of their students to the leading judges. And it is 
a very tight group, and that is hard to break into, frankly. 

Ms. Lee. Well, we have got to break into it, get them into 

Judge Hogan. I agree with that, we have to. On a more generic 
level, like in the district court level, and we have more district 
judges than others, they are not quite as parochial, I would say, 
frankly, in their outlook, and this outreach program we are trying 

1 think is making some results. We have a long way to go. Only 
because I knew I was going to be selected to be director after tak- 
ing senior status and Mr. Serrano would be asking about this 
issue, I hired a Puerto Rican individual from the Bronx last year, 

2 years ago. Actually, I had no idea I would be here today. Two 
years ago. I hired one who was raised there and is from Puerto 
Rico. 

Ms. Lee. I have some great recommendations from Oakland. 

Judge Hogan. Right. So I have — actually, the second story is the 
internship program does work 

Mr. Serrano. You have to support Oakland. 

Judge Hogan. I do. I took an intern, a minority intern last year, 
and he is now my law clerk this year, and it worked very well, the 
system. So if we can develop that system, we are going to do better. 

Ms. Lee. Thank you very much, I appreciate your candid re- 
sponse. 

Thank you. Madam Chair. 

Judge Gibbons. I will add just one sentence. You may have con- 
cluded, but you know, I have tried to capture this aspect of law 
clerk hiring and have not been successful in doing so, but, you 
know, many more judges are now having career law clerks, so it 
is no longer the situation that it used to be where every single 
judge is hiring law clerks every year. And to the extent we have 
career law clerks in the system and to the extent that trend be- 
comes more prevalent, there are fewer opportunities for new people 
and fewer opportunities to diversify the law clerk ranks. 

Ms. Lee. Thank you very much. 

LAW SCHOOLS AND FEDERAL CLERKSHIPS 

Mrs. Emerson. So I understand that, but with the small ranks 
that we do have, it would be helpful to have diversity of ethnic 
group as well as diversity of college/university, but Judge Hogan, 
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you just said that there were three or four law school professors or 
deans who really had control over the system. How do you actu- 
ally — 

Judge Hogan. I really meant to say three or four law schools 
probably and the professors in those law schools, but the top law 
schools generally refer to the Supreme Court and to the appellate 
courts, where the Supreme Court’s law clerks generally come from 
the appellate courts. And that probably is the Ivy League law 
schools. They are considered in academia the best, and they 
produce the best students. Rightly or wrongly. That is the reputa- 
tion, and that is what you will see. You mentioned Harvard, but 
it would be Harvard and Yale and two or three other law schools 
that are well known would produce, I think, a large number pro- 
portionally of the law clerks in the Supreme Court and appellate 
courts generally. 

Sandra Day O’Connor had a system where she always picked at 
least one clerk who was very different, from a different background 
and very different person. 

Mrs. Emerson. Right. 

Judge Hogan. It would be better, it would be nice if we could see 
more of that. 

Mrs. Emerson. Is there anything that you all can do that would 
encourage that? 

Judge Hogan. The Supreme Court marches to its own tune. I 
don’t tell them what to do. 

Mrs. Emerson. How about for the lower courts? 

Judge Hogan. But it would be good. But nationwide, it would be 
good to encourage our judges, as we have this program which start- 
ed, and I am hopeful we will push that to have the judges take a 
broader view of where they can hire from. I am as guilty as anyone 
else. I have hired a lot from Georgetown. It is my alma mater, and 
I know some people from Georgetown, and so it makes it very com- 
fortable. 

Mrs. Emerson. Sure. 

Judge Hogan. And it is particularly difficult, as Judge Gibbons 
said, when you get several hundred applications a year. I get about 
the same number as she gets, and that is very hard to winnow out 
those. It is a little easier to have top people from Georgetown, and 
they send them to you, and you are more comfortable. So we have 
to train ourselves a little bit to look a little bit broader I think than 
we have in the past. 

WORKLOAD ON THE SOUTHWEST BORDER 

Mrs. Emerson. Okay, I appreciate that. 

Totally switching gears, I understand that nearly 40 percent of 
the felony defendants are processed in the five districts along the 
Southwest border where the Executive Branch has implemented 
enhanced immigration and drug enforcement activities or initia- 
tives. So according to the statistics from the border patrol, their ap- 
prehensions of undocumented American — undocumenteds in fiscal 
year 2011 fell to the lowest level since the early 1970s. 

However, the judiciary is not estimating a corresponding reduc- 
tion in criminal caseloads. So I am curious, number one, if you can 
describe the current situation for the border districts; are they ex- 
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periencing a reduction in the workload, and are the majority of the 
defendants on trial in these districts, considered violent and 
threats to the community, or are they nonviolent cases of someone 
coming across the border without the appropriate papers? 

Judge Gibbons. You know, the totals still show a slight net in- 
crease in criminal filings among the five border districts, but it is 
certainly less dramatic than the increases we have seen in the 
past, and in three of the districts, there was actually a decrease. 
We do not know to what to attribute that. Obviously, our caseload 
is determined by the prosecutorial decisions that the Department 
of Justice makes. 

Apprehensions could certainly affect that. As far as who is actu- 
ally being prosecuted, I do not think I can answer your question 
with any — I could sort of speculate, but I do not think I could an- 
swer your question with any accuracy because I really do not know 
what the prosecutorial policies are at this point. I mean, I know 
they certainly have people who are nonviolent, and they certainly 
have some folks who are dangerous, violent offenders, but I could 
not give you a breakdown. 

Judge Hogan may know a little bit more about some of the pro- 
grams that are being utilized in the border than I do. I am not 
sure. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following information:] 
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The table below reflects criminal caseload by offense category for the Southwest Border for 
2006 -2011. Since 2006, drugs and immigration offenses combined have accounted for the bulk 
of all criminal prosecutions on the Southwest Border, about 80 to 85 percent each year. Violent 
offenses and sex offense combined have accounted for about 2-3 percent of criminal caseload on 
the Southwest Border, and burglary, fraud, firearms, and other crimes have accounted for the 
remaining offenses. In terms of caseload, violent offenses and sex offenses combined totaled 
612 cases in 2006, fell to 569 cases in 2007, declined again to 532 cases in 2008, then increased 
each year to 760 cases in 201 1 - the highest of all years. It would appears that violent and sex 
offenses have remained constant as a percentage of all criminal cases on the Southwest Border, 
but have been increasing in recent years in terms of cases prosecuted on the border. 

Southwest Border Criminal Caseload By Offense Category 



2006 

2007 

2008 

2009 

2010 

2011 

Immigration 

12,084 

10,953 

14,336 

18,025 

20,682 

20,207 

% 

59% 

55% 

64% 

65% 

65% 

63% 

Drug 

5,300 

5,313 

4,692 

5,483 

5,896 

6,403 

% 

26% 

27% 

21% 

20% 

19% 

20% 

Burglary, Fraud 

1,192 

1,644 

1,543 

2,463 

3,203 

3,301 

% 

6% 

8% 

7% 

9% 

10% 

10% 

Firearms 

816 

854 

709 

731 

732 

764 

% 

4% 

4% 

3% 

3% 

2% 

2% 

Other 

554 

436 

470 

535 

622 

640 

% 

3% 

2% 

2% 

2% 

2% 

2% 

Sex Offenses 

171 

191 

203 

240 

307 

394 

% 

1% 

1% 

1% 

1% 

1% 

1% 

Violent Offenses 

441 

378 

329 

329 

384 

366 

% 

2% 

2% 

1% 

1% 

1% 

1% 

Total 

20,558 

19,769 

22,283 

27,806 

31,826 

32,075 

% 

100% 

100% 

100‘X) 

100% 

100% 

100% 
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Judge Hogan. Yes. There is a fast track program that the Jus- 
tice Department has instituted to move the defendants through in 
a more efficient fashion. It has caused some concerns with the 
courts whether or not we will he able to handle the prisoners they 
want to push through veiy quickly, particularly in a couple of the 
Southwest border courts in Texas where they have judge vacancies 
and the emergency judgeship bill pending that has not yet been 
passed out of the Senate, although it did pass the House last year. 
And it still is causing tremendous backlogs and difficulties. 

We sent over 50 visiting judges to the Southwest border courts 
this past year through intercircuit assignments to try to handle the 
crowded dockets and, in some cases, where there is only a single 
judge where there should be three or four judges because of the va- 
cancies, and that has helped, and we will continue that program. 
We have a very strong outreach to get other judges who can afford 
to go down there and do that. Many times, they actually do not 
have to travel. If they just take a civil docket, they can handle that 
from their chambers and do not have to travel constantly and cause 
expenses. 

But, again, I do not have any details of how many violent ones 
were there compared to what they consider nonviolent offenders. I 
do know when you go down and view a court, as I have done a 
while ago, it is a very different procedure than we are used to in 
the Federal courts, or at least in my court here, where it is very 
dignified. Very different there. They will bring in 80 or 100 defend- 
ants at a time. They are garbed differently according to their cat- 
egory; blue outfits if they are sick or green if they are going here 
or there. And they take group pleas, group sentences, to move hun- 
dreds through a day. It is remarkable. But it is what is required 
to keep up with the flow. 

Hopefully, eventually the government can control immigration in 
other ways. I thought the figures might be further down, frankly, 
because of the economic situation and the number coming across 
the border has decreased, but we have not seen a strong decrease 
yet in the criminal prosecutions there. 

FEDERAL SENTENCING GUIDELINES 

Mrs. Emerson. Okay, thank you very much. Let me ask another 
question if I could. 

Back in 2005, the Supreme Court ruled that the sentencing 
guidelines were voluntary. Since that ruling, there has been some 
concern that sentences are becoming more lenient and are not 
being consistently implemented across the country. The fiscal year 
2013 budget request proposes over $17 million for the Sentencing 
Commission to continue to maintain the guidelines, collect sen- 
tencing data, and conduct research and training. 

So, Judge Hogan, as a trial judge, can you tell us how you use 
the sentencing guidelines? 

Judge Hogan. I can tell you my personal experience and as well 
as being involved in this with some committee work. Personally, I 
use them as an advisory guideline, which they are now legally from 
the Supreme Court. They are a starting point, I think, for the sen- 
tence, and I hope, and I know that from our surveys, at least 75 
percent of the judges feel the same, that they are a good baseline 



69 


to determine a sentence. If we abandon the guidelines totally, then 
each judge goes back to where Judge Gibbons and I started. And 
that is every judge around the country is allowed to do anything 
he or she wishes to do, resulting in a wide disparity potentially 
again in sentencing, which is not good or fair. 

And there are concerns now with the advisory guidelines losing 
their force of law that they had earlier in some respects, that that 
could result in a variance, and there has been some publicity re- 
cently. A company called TRAC brought out a study they had been 
engaged to do by AP, relying on some data from various sources, 
including the Justice Department — it is not entirely accurate — 
where they indicated there was variance among some of the judges 
in some of our courts. 

But I think the guidelines give predictability, some transparency, 
and allow some flexibility now, which is important in sentencing. 
I think that is really what we need to have. 

I think you do have to treat the individual defendant. At the 
same time, you need a good base from which to look at what the 
type of sentence should be. I am hopeful that the judges will follow 
that and will not go back to what we had pre-guidelines, which 
caused such discrepancies that it was not good for the country, as 
a matter of fact. 

Mrs. Emerson. So do you think that having voluntary guidelines 
would be of any value or no? 

Judge Hogan. I think voluntary in the sense that perhaps the 
sentencing commission is trying to look at and look for some fur- 
ther legislation on, voluntary with a little bit of teeth in them per- 
haps. Several States have guidelines that have worked, and they 
work by having advisory guidelines, but if you are going to sen- 
tence outside the guidelines, you have to give a rational reason 
why you are doing it. That is subject to some review. 

(Clerk’s note. — Subsequent to the hearing. Judge Hogan pro- 
vided the following clarification:) 

During my testimony, Chairwoman Emerson asked me whether, in my opinion as 
a federal district court judge, having voluntary federal sentencing guidelines would 
be of any value or no. f responded that having “voluntary [guidelines] in the sense 
that perhaps the Sentencing Commission is trying to look at and look for some fur- 
ther legislation on, voluntary with a little bit of teeth in them perhaps.” 

After discussing this statement with the Commission, I want to clarify for the 
record that the Commission has not sought or endorsed legislation on “voluntary 
guidelines.” Rather, as the Commission testified before the House Judiciary Com- 
mittee, Subcommittee on Crime, Terrorism, and Homeland Security in October 
2011, the Commission believes that a strong and effective guidelines system is an 
essential component of the flexible, certain, and fair sentencing scheme envisioned 
by Congress when it passed the Sentencing Reform Act. The Commission’s testi- 
mony further noted that after several years of experience under the advisory guide- 
lines system created by Booker and its progeny, it believes that adjustments to the 
current federal sentencing system are ripe for consideration by Congress. 

If you sentence within the guidelines, you can say this is a guide- 
lines sentence, and I think it is appropriate, period. It is presumed 
to be rational. That seems to generally work. If we can follow that 
type of arrangement, I think that would be very good, that you 
would have to give a good, rational basis and some detail as to why 
you are not following the guideline, rather than have you just be 
able to give a sentence without giving any reason for it and hope- 
fully could be reviewed by the Court of Appeals. 
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MANDATORY MINIMUM SENTENCES 

The dangers come in two areas. One is total freedom for a judge 
to give whatever sentence they decide without any kind of review, 
and secondly, if the reaction of the legislature is to mandate man- 
datory minimum sentences, that skews everything; mandatory min- 
imum sentences make it very difficult to properly sentence because 
it ratchets up the guideline. It leaves you no freedom if there is an 
exceptional case that needs some special treatment. And that, I 
think, are two areas that I would be concerned about. That is no 
guidelines at all or a sentencing structure that goes from all man- 
datory minimums. 

Mrs. Emerson. Thank you very, very much. 

Judge Gibbons. 

Judge Gibbons. You know, there are others who are the proper 
spokespeople, you know, the Sentencing Commission obviously 
speaks for itself and has its own position, and the Judicial Con- 
ference may have a position about sentencing issues for which I am 
not the proper spokesperson, but from an appellate perspective — 
and of course, I did have the experience of sentencing for 19 
years — I think that the advisory guidelines are working pretty well, 
and when you look only at sentences within the guidelines, you 
really have not viewed the whole picture because often if a judge 
goes outside the guidelines, he does so only to an incremental or 
minimal extent. And he or she still uses the guidelines as advisory, 
even though the exact sentence does not turn out to be within the 
guidelines. I think we are about where we need to be in terms of 
appellate review, in terms of discretion to the district judge, but I 
would not want to see us in a system that was any loosy-goosier 
in terms of what structure was provided as a starting point to the 
district courts. I just think that where we are is a useful and pretty 
good place. 

Judge Hogan is absolutely right; the system with no guidelines 
at all was a horrible system. It was basically a bunch of judges, 
who hopefully did have good judgment, but who were picking a sen- 
tence subjectively out of the air, and you just could not justify the 
differences between the treatment, among the treatment of simi- 
larly situated people. 

Mrs. Emerson. And would you agree with Judge Hogan, too, 
about mandatory minimum sentences? 

Judge Gibbons. Oh 

Mrs. Emerson. It is all right to disagree. 

Judge Gibbons. Let me just say that we are venturing here into 
things that the budget committee — are totally outside the jurisdic- 
tion of the budget committee. However 

Mrs. Emerson. Except for the fact that if we did not need a Sen- 
tencing Commission, then I guess we could save some money? 

Judge Gibbons. However, I would say that if you looked at a 
spectrum of Federal judges, I have — yes, some of the mandatory 
minimums or top minimum sentences are tough ones. I have 
chafed a lot less than many of my colleagues at the ability of Con- 
gress, the prerogative of Congress to determine in its wisdom 
whether a mandatory minimum is appropriate. I have been much 
more willing than some of my colleagues to say, well. Congress 
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made that decision and properly so. I am going to make the ones 
I have to make today, and so, you know, so while I agree, I would 
not endorse every mandatory minimum that is on the books. 

[Clerk’s note. — Subsequent to the hearing, the Judiciary pro- 
vided the following information:] 

The Judicial Conference opposes statutory mandatory minimum sentences and 
supports their repeal. 

Mrs. Emerson. You are being very diplomatic and thank you for 
that. 

Judge Gibbons. But it is honestly how I feel. 

Mrs. Emerson. I know, I do not blame you. 

Mr. Serrano. 


COURTHOUSE CLOSURES 

Mr. Serrano. Diplomacy. It is amazing. 

I just have. Madam Chair, just one last question. 

Recent press reports indicate that you are considering closing up 
to 60, 6-0, Eederal courthouses, mostly located in small commu- 
nities. How are decisions being made on whether to close these fa- 
cilities? And also the age-old question, do you consult with GSA in 
making these decisions, or is this purely an internal decision for 
the Federal judiciary? 

Judge Hogan. Let me take a stab at that for a minute. It is not 
up to the GSA. We do have a procedure where a judge, actually it 
was Judge Ponsor, who is head of our space committee, recently 
sent a letter out that has resulted in some publicity in some of our 
circuits saying, you have an underutilized courthouse, and we have 
statistics on how the courthouse is being used or not, or there is 
no resident judge, no bankruptcy judge, no magistrate judge, no 
district judge, but is a courthouse only visited at times. It is the 
circuit council for each circuit, the one that makes the decision 
whether or not they recommend to the Judicial Conference to close 
the courthouse. There have been 16, I think you said, closed over 
the years, and we have a new list that has just been sent out by 
the committee studying this, asking the judges to review these lists 
of courthouses that seem to be underutilized, some of those may 
have only a few hours of work a year actually done in that court- 
house. Some may have many more. 

One of the things you have to balance and that they will balance 
at the circuit level before they come to the Judicial Conference with 
it when the circuit would make a recommendation is geographic 
distance. You know, you may be in Montana where you really need 
a courthouse, although you do not use it very often because people 
cannot drive 500 miles to get to another courthouse. That is a seri- 
ous concern. 

You have some traditional places where there has always been 
a court, it may be part of a post office where there is a beautiful 
courtroom there, and then people occasionally like to use that. One 
of the things that is being looked at, obviously, is if the rec- 
ommendation comes from the council of the circuit that this should 
be closed, is there another way of holding court in that area? Is 
there a place you could rent space for the 3 days a year you need 
a courthouse and save the money for paying a year’s rent on this 
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building? Is that feasible? There are various ways we are trying to 
look at whether or not this can be accomplished without harming 
the local culture because it has very strong attachments. 

The list when it was sent out was not a list saying these are 
marked for closure. We do not do that. We send a list saying these 
are the courthouses in your circuit that seem to be not being used; 
would you take a look and tell us what the story is? That, unfortu- 
nately, was released out of Arkansas, a judge who said they are 
trying to close our courthouses. I have now a collection of 300 arti- 
cles from the local paper saying they are trying to close our court- 
houses and some people in the legislature interested in what we 
are doing. We did not mean it to be that kind of a threat at all. 

But it is something in cost containment we need to look at. We 
are carrying some buildings or parts of buildings that may not be 
necessary and may not be needed. It will be a long-term process 
to see if we eventually can close any of these or not, but it will be 
based upon the circuit’s recommendations, who are beginning now 
to look at the information we sent them to see what the story is. 

Frankly, sometimes, in all candor, and I am not as delicate I 
think as Judge Gibbons in handling these matters because I have 
always sat and listened to people testify for 30 years; I have not 
testified. But in all candor, sometimes when we send this out, we 
will see a spate of activity in that courthouse that has not been 
seen for a few years. 

But we are cognizant, I think, very cognizant of the fact that 
some of these are needed because of geographic distances and the 
local culture as opposed to full-time use, but there are maybe some 
on that list that can be eventually eliminated, depending upon the 
circuit’s investigation of their needs. 

Judge Gibbons. I would point out that since 1996, we have 
closed 18 courthouses at an annual rent savings, we think, of about 
$1.7 million. So closing the facilities or trying to close underutilized 
facilities is nothing new, but looking, scrutinizing them carefully is 
one of our priorities in our round of cost-containment initiatives 
that we have undertaken in response to our funding, and so it is 
important, but these decisions — and it is an area where there is 
significant savings. But as you can imagine, these decisions are dif- 
ficult to accomplish. The community gets involved. Sometimes 
there is congressional interest, and 

Mr. Serrano. No. 

Judge Gibbons. So we have to work our way through all of that 
and let these decisions play out, and hopefully, we can save some 
money but in a way that is responsible and that takes into account 
the views of others. 

Mr. Serrano. Right. Judge Hogan, when you were saying how 
activity picks up after the possibility of closing a courthouse, it re- 
minds us of, and I am sure Mrs. Emerson has gone through this, 
where we have an election, and then we cannot find one person in 
the neighborhood who voted for the other person, right? 

Mrs. Emerson. Indeed. 

REMOTE PLACES OF HOLDING COURT 

Mr. Serrano. They all voted for us, you know. This may be — you 
know, every so often, I ask a question and people say, what the 
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heck is he asking, but — so I watch these old Western movies. And 
they held a guy, arrested, and then the judge would come through 
town 3 months later and try him. We do not have a situation like 
that anymore, do we? We have courthouses and people go to court- 
houses. There is no traveling circuit judges? 

Mrs. Emerson. Circuit riders. 

Mr. Serrano. Or do they have that? 

Judge Hogan. Traditionally, that was true. 

Mr. Serrano. See, it was not such a silly question. 

Judge Hogan. But we do not really do that anymore. We have 
intercircuit assignments; we send judges to courts that need help, 
but we really do not wait generally for a judge to come to try some- 
one these days. There was a great, there is a great — great is not 
the word for it. There is a very interesting journal of the second 
Federal judge in Alaska during the gold rush named Wickersham, 
and he replaced the first one who fell off a dock in San Francisco 
and sunk because he was loaded with gold that he had taken as 
bribes, and so he was sent up as an expert in mining, he was from 
Montana. And he wrote a diary of circuit riding, the first Federal 
judge up there, the second Federal judge up there in 1899, 1900 
where he and the lawyers would travel by dog sled; they had to 
travel in the winter, and that was the only way they could get 
around Alaska in the winter then. They did not have planes then. 
So they would travel by dog sled from mining camp to mining camp 
to hear the mining claims. It was a remarkable story, and that was 
where they waited for the judge to show up. But today I think we 
have the courthouses. We have the facilities. And the prisoners are 
transported to the court. 

Mr. Serrano. Right. Okay. 

Judge Gibbons. May I offer a non- Washington perspective on cir- 
cuit riding? We do not ride circuit anymore, but we do have dis- 
tricts with fairly remote places of holding court, to which the 
judges travel that, you know, sometimes they are hours from the 
home. 

Mr. Serrano. But it is still a courthouse, right? 

Judge Gibbons. Yes, there is a courthouse or a courtroom in a 
Federal building or something, but the judge is not riding in to go 
to the grocery store to hold court, but he is still riding in. 

Mr. Serrano. Okay. So the question was not so silly. 

Listen, I want to thank you for your service. I want to thank you 
for your service to this country and what you do. It is not an easy 
job, and you try to put it together. An independent judiciary is very 
important for us, and Mrs. Emerson and I take that very seriously. 

Now I am not a lawyer, therefore I was never a law clerk, but 
I did play a judge on Law and Order. I do not know if that counts. 

Mrs. Emerson. You did? When did you do that? 

Mr. Serrano. Not that I remember much, but it was season 5, 
disk 3, episode 1, “The Guardian,” and what I do is — so I get a call 
to go try out, right? And they say you are going to play a Hispanic 
judge or you are going to read for a Hispanic judge, but there is 
a problem with this judge. And I said, oh, my God. I said, I am 
not going to play a corrupt Hispanic judge. They said, no, no, this 
judge is very liberal. I said, oh, the part was written for me. And 
so I threw out the case in the first 10 minutes, and then the guy 
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got his, you know, what was coming to him, but it was quite an 
experience, and it was shot at the, filmed at the old Boss Tweed 
Courthouse in Manhattan. It is on sale now, but I do not 

Mrs. Emerson. Why do you not — can you email those? 

Mr. Serrano. There is a law against that. I am sorry. Your Hon- 
ors. 

Mrs. Emerson. Oh, that is right, that is right, there are. Royal- 
ties. I forgot. “The Guardian,” season 1? 

Mr. Serrano. Season 5, disk 3, episode 1. 

REDUCING COSTS IN THE DEFENDER SERVICES PROGRAM 

Mrs. Emerson. Thank you so much, Mr. Serrano. 

I have got one quick question, and then we will let you all go. 
It is on defender services. Between fiscal year 2010 and fiscal year 
2012, the defender services account has increased by more than 5 
percent while the allocation for this subcommittee has declined by 
11 percent. In fiscal year 2013, you are requesting an increase of 
$32.5 million, and believe me, I am committed to providing for the 
right to counsel for those who cannot afford it, which is why the 
Subcommittee has provided such generous increases to this pro- 
gram while reducing other programs. 

However, it has been a while that we have been discussing the 
need to have some cost containment in this account for a number 
of years. And the fiscal year 2012 financial plan estimates spending 
an additional $30 million on this activity, even though the number 
of representations is estimated to decline slightly. So when can we 
expect the cost of this activity to flatten out or decline? Do you 
think we will see a flatter or reduced request for defenders in 
2014? 

Judge Gibbons. Well, we have been working on this account for 
a while, and I know you have been working on it, and so have we. 
I do think we are getting pretty close to achieving some meaningful 
control over the account, but it has been frustrating, I think, to ev- 
eryone that it has taken this long. But here is what is going on and 
what I think you can expect in terms of a timetable. We now have 
case weights developed which will be applied to the defender orga- 
nizations themselves. 

Mrs. Emerson. What is case weights? 

Judge Gibbons. Well, it is a way of trying to weigh a particular 
kind of case to say this is how much staffing you ought to get as 
a result of having this many cases of this type; your average gun 
case, your average drug case, what does that entitle you in terms 
of staff? And if used properly, these case weights can result in na- 
tional equalization of the load that the defender offices are bearing 
and hopefully provide a powerful tool for containing costs within 
the defender offices. 

We are also working on a way of evaluating non-attorney staffing 
needs with defender offices. The case weights are ready to go, and 
you should be able to see the results of that, I believe, in the 2014 
budget request. 

The other side of this account, equally difficult, is the panel at- 
torney side. The primary tool that we have been working on for ap- 
proaching that is eVouchering. We are beginning to use 
eVouchering and will begin to get the data in 2013, so you will not 
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see the results of that in the 2014 budget request. I wish I could 
tell you we would, but we will not. It will be the following year. 
But what eVouchering will do, it will, of course, give us — these 
vouchers are scrutinized very carefully anyway, by both staff and 
by judges. So I do not suggest to you that they are full of errors, 
but it will give us a much quicker, a less labor-intensive way of 
capturing, you know, just math errors and things like that, but the 
tool we are most hopeful for is that they will give us the capability 
to provide to judges who are approving these vouchers and attor- 
neys who are undertaking these representations the ability to see 
what this kind of case is typically costing. And we have got — I be- 
lieve, I cannot cite to you a study that supports this, but I believe 
that the creep we have seen in the panel attorney vouchers is real- 
ly a result of kind of a culture that has developed largely, I think, 
through the development of some of the law with respect to ineffec- 
tive assistance of counsel. So we have now got extensive case law 
in the appellate courts. So we have now got a situation a little akin 
to what we hear about doctors who are practicing defensively to 
avoid malpractice. We have attorneys who are feeling that they 
have to do more and more things on behalf of a client and judges 
who are aware of that body of case law, who are unwilling to say 
that these things that have been undertaken on behalf of a defend- 
ant are reasonable because they are aware of the climate in which 
the lawyers are practicing. 

So I am hopeful that if we can provide some more information 
about the extent to which this, a particular attorney is out of line 
with cost norms, that that will provide us a good tool for getting 
these costs under control. 

We are also doing some other things. We have had a case budg- 
eting pilot going on where we have had case budgeting attorneys 
in three of the appellate courts. The 2013 request asks for four 
more of these positions. These work not only with the appellate 
courts but also the district courts within a circuit to help the 
judges, not only in budgeting for the big cases but just in reviewing 
vouchers. Where something seems a little questionable, you know, 
the case budgeting attorney, who has a lot of experience as an at- 
torney, can also call the attorney and say, “why was it necessary 
to do this.” So we are doing some things like that. But the two big 
things I think are going to help us are the case weights and 
eVouchering, and unfortunately, only the former is going to be 
available for 2014. 

Mrs. Emerson. Well, we will be very excited to see all of the new 
tools that you have, that you will 

Judge Gibbons. Well, I sure hope I have some good news for you 
or the judiciary has some good news for you in this account for the 
future. 

Mrs. Emerson. Thank you. Judge. 

I have some questions that I would like to submit for the record, 
and I am sure Mr. Serrano does as well. 

I want to thank you so much. Judge Gibbons, for coming up here 
once again, and hopefully you have gotten to stay a couple days, 
instead of in and out. 

And Judge Hogan, congratulations, once again, to you. 
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I want to just tell you how grateful we are that you have allowed 
Karen Thomas from your staff to he detailed to us for yet another 
year. She brings such a wealth of perspective in all three branches 
of government and is a huge help to our committee. And I do not 
know what we would do without her, so thank you very much for 
allowing us to have Karen. 

Judge Hogan. I am glad she has the opportunity to be here. I 
hear we are going to eventually miss her. I am not sure we are 
going to get her back. It is great she has the opportunity to be up 
here. 

Mrs. Emerson. I would certainly like to not give her back. And 
thank you to all of your court managers. We appreciate you all tak- 
ing the time to be here, and once again, thank you all so very 
much. 

Judge Gibbons. We appreciate very much the opportunity to ap- 
pear before you. Thank you. And we appreciate your careful consid- 
eration of our budget in the past and in the future. 

Mrs. Emerson. You are most welcome. 

Mr. Serrano tells me that I am really supposed to close it with 
the gavel. 

Mr. Serrano. It is a privilege in our democracy to have the grav- 
el. Use it. Madam Chair. 

Mrs. Emerson. We are finished. Thank you. 

[The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on The Judiciaiy FY 2013 Budget 

Questions for the Record Submitted by Chairwoman Jo Ann Emerson 

Questions for Judge Gibbons and Judge Hogan: 

CLOUD COMPUTING 

The Executive Branch is encouraging agencies to use cloud computing to improve 
efficiency and save funding. 

Question. Does the Judiciary use cloud computing services? Have you looked into to see 
whether it could reduce some your IT costs? 

Judge Gibbons’/Judge Hogan’s Response; Yes, the Judiciary is pursuing cloud computer 
technology and yes, cloud computing could result in IT cost savings. 

Potentially all national Judiciary applications (for personnel, accounting, case management 
systems, etc.) can use cloud computing, particularly for data storage. Also, local courts would be 
able to use the cloud service to accommodate local needs. The Judiciary is currently establishing 
an infrastructure for a “private” cloud following the same technology standards used by the 
Executive Branch. Courts will be able to take advantage of this cloud service within the year. 

We chose to do a private cloud initially primarily because of security and privacy concerns and 
to ensure the highest level of security for data regarding court cases. Given these requirements, 
a private cloud is the most cost-effective model at this time. Once the private cloud is 
established, the next step is to explore possibilities for adopting a hybrid model of a private cloud 
managed by a public or commercial offering, so long as it offers an appropriate level of security 
and assurance of privacy at a reasonable cost. 

The primary benefits of using this technology are enterprise efficiency. Providing these 
resources at a Judiciary level allows an economy of scale in purchasing that cannot be realized at 
the local court level. It also allows courts to host systems and data in facilities that provide 
improved physical and system level security, and have highly reliable, highly redundant backup 
power supplies for COOP and disaster recovery purposes. Ultimately, cloud computer services 
will result in staff efficiencies at the local court level in IT systems administration. 


PROBATION/PRETRIAL SERVICES 

In fiscal year 2011 there were more than 110,000 charged defendants awaiting trial and 
more than 130,000 convicted offenders being supervised in our communities by probation 
and pretrial services officers. 

Question. How is the Judiciary using technologies such as electronic monitoring to 
improve the supervision of offenders and reduce resource requirements? 


1 



78 


Judge Gibbons’/Judge Hogan’s Response: The Judiciary's probation and pretrial services 
program utilizes a variety of technologies to obtain, analyze, and disseminate information about 
federal defendants and offenders. These technologies not only reduce costs but make the 
probation and pretrial services system more effective. 

For example, instead of thousands of hours of on-the-spot physical surveillance, probation and 
pretrial services officers often use electronic location monitoring equipment to track the location 
and activities of defendants and offenders remotely. Electronic monitoring is particularly useful 
in cases where defendants/offenders have been ordered to serve a period of house arrest, are 
subject to curfew, or have been directed not to contact certain people (past victims, other felons) 
or directed to avoid certain locations (gang hangouts, known drug locations). 

Probation and pretrial services officers use urine, sweat, and hair analysis technologies to 
determine if defendants/offenders are using illicit drugs or, alternatively, adhering to their 
prescribed psychotropic medications regime. In the case of sex offenders, polygraph equipment 
is sometimes used to monitor the offender's progress in treatment and to detect any attempts at 
deception. For cyber criminals and child pornography offenders, the Internet and computer 
monitoring software are used to deter and detect future criminal activity involving the computer. 

Probation and pretrial services officers also use commercial and government data-mining 
computer services to monitor activities of defendants and offenders. Commercial data-mining 
services are used, for example, to monitor the finances of defendants and offenders to ensure that 
they are making a good-faith effort to pay restitution and fines. Law enforcement databases help 
ensure that probation and pretrial services officers are notified if a defendant or offender has 
been questioned, arrested, or named a person of interest in a new crime or has attempted to leave 
the country. 

Technology also allows defendants and offenders to report routine administrative information 
through the Internet and kiosks, so that face-to-face interactions with the probation and pretrial 
services officer focus on information most important to success in the case and to community 
safety. 

In addition to the technologies that help probation and pretrial services officers to gather 
information about defendants and offenders, officers use computer applications to store, analyze, 
and disseminate that information in a way that facilitates community safety. For example, 
officers record all their case notes in a single computer system, called PACTS (Probation/Pretrial 
Services Automated Case Tracking System). Officers can access that system not only in the 
office but remotely using laptops, iPads, and other mobile devices. Consequently, officers no 
longer have to leave the field and return to the office to record important information. At the 
same time, information is immediately available to supervisors and analysts, who can combine 
the information with that gathered in other cases. Data entered into PACTS and related systems 
have been used for intelligence purposes, research, and development of training programs as 
well. For example, two new actuarial risk assessment tools have been developed using PACTS 
data. The tools help officers identify which of their cases pose the greatest risk for recidivism 
and why. Also, safety training for officers has been developed and enhanced based on 
information reported by officers in a system linked with PACTS. 
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Question. What is the Judiciary doing to ensure that probation offices are implementing 
the proven prisoner re-entry programs to both protect communities and reduce 
recidivism? 

Judge GibbonsVJudge Hogan’s Response: Probation and pretrial services offices are required 
under policy to begin working on cases months before the inmate is actually released to the 
community. This work includes examining the inmate’s release plan, visiting proposed places of 
residence, developing job prospects, and arranging for continuity of treatment care in the 
community. The prerelease work also offers an opportunity to recruit the inmate’s family and 
friends into the supervision process as positive resources for the inmate. If the inmate is 
transferred by the Bureau of Prisons to a residential reentry center (RRC) before release, a 
probation officer will visit the inmate in the RRC. If not, the assigned officer can contact the 
inmate by phone, videoconference, and mail. 

The Judiciary has several policies, procedures, and initiatives designed to promote successful 
prisoner re-entry. Research, collaboration, and early intervention by probation officers are at the 
heart of all those efforts. The research, for example, calls for the use of actuarial risk assessment 
devices to enhance officers’ clinical judgment about the criminogenic risks and needs presented 
by the person coming under community supervision. Accordingly, the Judiciary has developed 
an advanced actuarial assessment tool specifically tailored for federal offenders at the beginning 
of supervision. In addition, research has shown that cognitive-based programming is an effective 
intervention in many cases; in light of that, individual districts have trained staff in such 
programming. One example is a nationally supported cognitive-based program called Strategic 
Techniques Aimed at Reducing Recidivism (STARR), which has shown great promise in 
promoting successful reentry. In addition, at the request of the Criminal Law Committee of the 
Judicial Conference, the research division of the Federal Judicial Center has begun a multi-site, 
long-term study of the effectiveness and efficiency of special judge-led federal re-entry court 
programs. 

To facilitate the collaboration needed to promote successful re-entry, a dedicated point-of- 
contact has been established in the Administrative Office of the U.S. Courts and a “re-entry” 
working group made up of representatives from across the probation and pretrial services system 
has been appointed to focus on re-entry issues. The Administrative Office point-of-contact and 
working group members have been meeting regularly with officials from the Bureau of Prisons 
(BOP) and other federal agencies to coordinate re-entry matters. Those meetings have resulted 
in joint training programs, better automated exchanges of case information, and sharing of 
resources. For example, the BOP now offers videoconferencing equipment to facilitate 
communication among inmates, their families, and the probation officers assigned to their cases. 
The Social Security Administration is working to ensure that disabled inmates receive required 
services and resources when they are released to the community, and both the Federal Office of 
Child Support Enforcement and the Selective Service System are considering working with 
inmates before their release to address child support and registration issues. 
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Question. Has the economy impacted probation officers’ ability to help offenders find jobs 
and housing after release from prison? Has this increased recidivism? 

Judge Gibbons’/Judge Hogan’s Response: The stagnant economy has added to the challenge 
of prisoner re-entry and made it more difficult for probation officers to help offenders find 
gainful employment. Economic pressures have increased the need for community based social 
services, treatment and vocational training in the general population and among federal offenders 
alike, yet funds for those services from government agencies and private sources have been 
decreasing. In the federal probation and pretrial services system, the number of staff has been 
declining and treatment dollars frozen while the number of persons under supervision and their 
criminogenic risk (as measured by various actuarial devices) has continued to climb. 

Presently, 35 percent of federal offenders do not have jobs and 64 percent were found to have 
employment or educational deficits that increased their likelihood of committing new crimes. 

The probation and pretrial services system is doing all it can to ensure resources are preserved 
for the cases presenting the greatest risk and need, but prolonged high unemployment, continued 
financial pressures, and diminishing resources in (and available to) the federal probation and 
pretrial services system is cause for serious concern. 

It is important to note that some offenders are excused from employment due to medical 
condition or other acceptable reason. Otherwise, a standard condition of supervision is that 
offenders maintain gainful employment. Research indicates that employment - coupled with 
other important factors - can help reduce the risk of recidivism. In a good job market, it is often 
difficult for offenders to find gainful employment due to their criminal record and the large gaps 
in a resume stemming from incarceration. In a poor job market, securing a good job is all the 
more difficult for an offender notwithstanding counseling, encouragement and referrals by a 
probation officer. 

Attributing causality to an external factor such as a poor economy is very difficult. The 
probation and pretrial services system only recently developed the capability of measuring 
recidivism, as measured by re-arrests for new criminal conduct, for offenders who are on post- 
conviction supervision and for a 3-year follow-up period. The first cohort of offenders for whom 
the Administrative Office has compiled 3-year arrest statistics are those who entered supervision 
in fiscal year 2006; thus there does not yet exist a historically-based benchmark from which to 
draw meaningful comparisons of changes over time. Furthermore, comparisons of recidivism 
rates are further complicated by many variables, such as the nature and severity of risk level of 
the presenting offender, services provided to the offender to mitigate such risks, and local 
environmental factors that vary considerably from district to district. 
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BANKRUPTCY 

Judge Gibbons, in your prepared testimony you mention the explosive growth in 
bankruptcy filings for several years - a 29 percent increase in 2008, a 35 percent increase 
in 2009, and a 20 percent increase in 2010 — followed by a 3 percent decline in 2011 and an 
anticipated 11 percent decline in 2012. The Judiciary currently projects filings will reverse 
course and grow 8 percent in 2013. 

Question. What is happening with bankruptcy filings that is causing this up and down 
pattern? 

Judge Gibbons’ Response: The tremendous growth in bankruptcies between 2008 and 2010 
can be attributed to two developments. The number of bankruptcies plummeted in October 2005 
due to the implementation of the Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005, and, subsequently, the number of bankruptcies experienced a period of recovery, as 
attorneys, consumers, and businesses adapted to the Act. In addition to this recovery, the years 
between 2008 and 2010 marked a time when consumer debt loads were at or near record levels, 
and higher consumer debt levels generally translate into more bankruptcy filings. 

Historically, the behavior of bankruptcy filings has followed a distinctive cyclical pattern, with 
periods of sustained upward movement followed by periods of decline. These cyclical patterns 
appear to be related to debt levels and to the general economy insofar as the economy affects 
debt levels. We are currently experiencing a period of decline in consumer debt loads, which 
helps explain why filing levels have been decreasing recently. However, there are some 
indications that consumer debt levels are beginning to increase again, suggesting that bankruptcy 
filings will increase as well. 

Question. How does the volatility of the bankruptcy filings impact your resource needs for 
staff and judges? 

Judge Gibbons’ Response; The volatility of bankruptcy filings impacts bankruptcy courts’ need 
for staff in several ways. In three of the last four years the number of bankruptcy petitions grew 
more than 20 percent over the previous year. The filings in 201 0 and 201 1 nearly reached the 
high-water mark set in 2005 with the implementation of the Bankruptcy Abuse Prevention and 
Consumer Protection Act (BAPCPA). The beginning of any bankruptcy case (petition filing) is 
particularly labor intensive in bankruptcy clerks’ offices, and thus the need for staff to handle 
this initial phase of cases quickly returned to the critical point it was at prior to BAPCPA. 

Bankruptcy cases require different levels of effort by clerks’ office staffs as cases move through 
the bankruptcy process. The main effort for many chapter 7 cases may be complete within six 
months of the petition filing. However cases under chapters 9, 11, 12, 13, and 15 (and some 
chapter 7 cases), require work in the clerks’ offices for years after they are filed. Thirty percent 
of the cases filed between 2008 and 201 1 are of the latter variety, for which intense work in 
bankruptcy courts will continue for years even as petition filings begin to decline. 
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A second way that filing volatility affects bankruptcy court staffing needs is by making it very 
difficult for court unit executives to plan the exact size staff needed. Case processing efforts 
lessen when filings decline because there are fewer labor intensive petitions to process and 
previously filed cases are closing as time passes. Precipitously reducing the size of bankruptcy 
clerks’ staffs when filings go down, however, is risky. Bankruptcy cases are unique, and the 
skills needed by the staffs to process and administer these cases are very specialized. When 
filings rebound (as they have done repeatedly after downturns in the past) bankruptcy courts will 
need those specialized skills again at a time when there is very little flexibility to train new 
employees who would replace the experienced ones laid off during the temporary filing 
downturn. All of these factors mean that bankruptcy courts need to be sufficiently staffed in 
order to respond to extremely volatile filing levels. 

The situation is similar for the bankruptcy bench though adding bankruptcy judges takes 
considerably more time. Procedures adopted by the Judicial Conference lead to biennial 
assessments of the need for additional bankruptcy judgeships in each district. It would typically 
take a minimum of two years from the identification of the need for another bankruptcy 
judgeship in a district due to increased filings to that position being created by Congress and 
filled by the circuit. Often it takes much longer. The Judiciary does not request judgeships 
based on expectations of filings growth. Instead we seek additional judicial resources only when 
the need has already arisen. 

As a consequence, the volatility of bankruptcy filings typically means that in any individual 
district experiencing growth bankruptcy judges will work longer each day, work more days and 
work faster, spending less time on each ctise. They may also seek the services of visiting judges 
or recalled retired bankruptcy judges to assist with the workload. When the court believes that 
the increase in filings is likely to be permanent, it vrill seek additional judgeships through 
established Judicial Conference procedures. 

However, when filings grow in many districts at the same time, there are never enough visiting 
judge resources to meet the need, and rarely are there sufficient retired bankruptcy judges willing 
to be recalled to service. The only alternative, then, when national filings are growing is to work 
faster, harder and longer. Unfortunately, working at such a pace takes its toll. Judges may burn 
out and retire as soon as they are eligible and may choose not to serve as a recalled judge. In 
some instances judges may leave the bench prior to the end of their 14 year term. 

Judges also gain productivity from experience. An additional consequence of increased turnover 
on the bench is the introduction of new judges who lack the experience of their retiring 
colleagues and find themselves having to work even harder and longer just to keep up. 
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COURT OF APPEALS FOR THE FEDERAL CIRCUIT AND COURT OF 
INTERNATIONAL TRADE 

Questions for Judge Gibbons and Judge Hogan in Consultation with the Court of Appeals 
for the Federal Circuit and the Court of International Trade: 

Question. The Committee is concerned with the significant increases in space rent costs for 
the Court of Appeals for the Federal Circuit (CAFC) and the Court of International Trade 
(CIT). 

What are the reasons for these large rent increases? 

CAFC’s Response: Simply stated, GSA has made a periodic reappraisal of the Federal Circuit’s 
existing real property and GSA has issued new Occupancy Agreements (beginning in fiscal year 
2011) for the Markey National Courts Building and the three adjacent historical buildings in the 
National Courts Building complex. 

Under the GSA reappraisal the Court’s rent on these buildings will have increased approximately 
24 percent from $5,108,000 annually in fiscal year 2010 to a projected $6,310,000 annually in 
fiscal year 2012. 

The Federal Circuit’s budget requests for fiscal years 201 1 and 2012 asked for funding increases 
to the base to cover those rent increases, but those requests were not explicitly funded. 

There is virtually no way a tenant can effectively counter GSA’s market valuation assessment, 
and GSA has denied petitions for rent relief Following a lengthy exchange of correspondence 
and staff negotiations, a private meeting on December 16, 201 1 between Chief Judge Rader and 
the GSA Commissioner of Public Buildings Service resulted in an official GSA/PBS denial of 
rent relief 

CIT’s Response: Although the CIT has occupied essentially the same space' for the last two 
decades, it has recently experienced two large rent increases because of (1) a 2007 GSA office 
rent survey, resulting in a price-per-square-foot rent hike, and (2) a change in the way GSA 
measured the square footage of its Courthouse, yielding a higher square footage calculation for 
the same space. Notably, these rent increases came even though the CIT’s space footprint has 
remained constant, consisting only of the Courthouse building at 1 Federal Plaza, New York, 

NY, which was specifically designed for the Court’s use. 

The first increase was derived from an office space rent survey. Every five years, GSA conducts 
a rent survey that yields a new appraised value for its properties. GSA then sets a new rent 
charge based on the appraisal. GSA conducted a rent survey for CIT in 2007. In that year, the 
market for office space in lower Manhattan was strong, and GSA’s appraisal process resulted in 


‘ The entrance to the CIT was changed in 2008, with the addition of a security pavilion. Congress provided funding 
for this security feature because it recognized the vulnerability of the courthouse - a glass building, with a wide 
open space underneath, in the heart of the federal complex in lower Manhattan. While the CIT will pay GSA for the 
construction costs of the pavilion over the next 20 years, the space is joint usage and so the rental charges to the CIT 
for the additional space is minimal as it is shared by all agency tenants of 26 Federal Plaza. 
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a higher rent charge than ever before for the CIT’s space. GSA conducted a new rent survey in 
2011, which found lower rents than the 2007 rent survey. As a result, we expect that the CIT’s 
rent bill will be reduced in the 2014 fiscal year. 

The second increase was caused by QSA’s new method of measuring space. Last year, GSA re- 
measured the Courthouse using a method that showed an increase in the square footage of the 
building. The Courthouse, of course, had not increased in size. Only GSA’s measurement 
method changed. The increase in square footage, purely a result of OSA’s new methodology, 
was the basis for the second rent increase. 

Question. How are the space needs for the CAFC and CIT determined and what is the 
process for reviewing space needs for these two courts? 

CAFC’s Response: The Federal Circuit follows Judicial Conference procedures for establishing 
and reviewing physical space requirements. The Federal Circuit has occupied the main Markey 
Building Courthouse with the Court of Federal Claims since 1967 based on an assessment of 
needs at that time. In the 1990s the two courts supplemented the main courthouse with three 
adjacent Historic Houses following extensive coordination with the Administrative Office and 
GSA. This historic space usage has remained unchanged for approximately two decades. It is 
the existing historic space in the main Markey Building Courthouse (and the three adjacent 
historic buildings in the Courthouse complex) on which the rent was increased 24 percent 
between FY 2010 and 2012. 

Beginning in about 2000, and faced with the expectation that an increased number of chambers 
would be required (based on Judicial Conference policy JCUS-Sept 50 p. 21) for active judges 
who are eligible to take senior status, the Federal Circuit, subsequently joined by the Court of 
Federal Claims and the Office of Special Masters for the Vaccine Fund, began a lengthy process 
of nearly 10 years to identify needs and potential space consistent with Judiciary and 
Congressional rules and long term planning procedures. 

These rules and procedures included (1) participation in Judiciary Long Range Planning; (2) 
Administrative Office approval in writing of authority to have GSA pursue a lease for the 
additional space; (3) Congressional notifieation and budgeting; and (4) Administrative Office 
and Judicial Conference approval via the Budget Check process involving the Space & Facilities 
Committee. 

The rules and procedures for determining the Federal Circuit’s requirements for additional 
commercial leased space are the same rules and procedures the Administrative Office applied in 
determining the needs for the Court of Federal Claims and the Office of Special Masters for the 
Vaccine Fund for commercial leased space. 

The AO identified and validated those separate requirements in June 2006 and joined them 
together as a single combined search for additional space. 

In short, the acquisition of off-site space for the Federal Circuit, the Court of Federal Claims, and 
the Office of Special Masters for the Vaccine Fund was a single project approved by the Judicial 
Conference and negotiated by GSA. 
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The Federal Circuit notified Congress of the increased rent requirement for the Court’s 
commercial leased space in its FY 2009 Budget Request and gained the requisite appropriations 
increase that GSA required in advance in order to justify going forward with the leasing process. 

CIT’s Response: As mentioned in CIT’s response above, the James L, Watson Court of 
International Trade Building, which the CIT occupies, was designed and built, in 1968, 
specifically for the Customs Court, the predecessor to the Court of International Trade. The 
Court today uses essentially the same space that it did when the Courthouse was first built. In 
the intervening years, the Court has had periods when it also rented additional space in 26 
Federal Plaza, the building adjoining the CIT. The CIT, however, relinquished the rented space 
when it was no longer necessary. For example, in 1990, Chief Judge Re testified to Congress 
that “the court relinquished 1 ,400 square feet of assigned space this year. This is in keeping with 
the court's policy of relinquishing space through a program of more effective space utilization."^ 
Further, as Chief Judge DiCarlo testified in 1994, “in a continuing effort to reduce its GSA rent 
obligation, the court relinquished 5,000 square feet of assigned space. Also, as a national court, 
the Court has had occasion in the past to rent space in federal buildings in parts of the United 
States outside of New York, such as in Florida and Chicago. The CIT has long since 
relinquished all this additional space. 

As part of its internal budget review process, the CIT annually reviews its space needs. This 
review, and the Court’s practice of aggressively reducing any rental space, demonstrates that the 
CIT is self-aware about its space needs (and the budgetary impact of space) and responsibly 
monitors its spending in this area. Through this effective space management, the CIT has 
returned to the original footprint of the Courthouse specifically designed to meet its needs, and 
the Court foresees no need for an expansion beyond that space in the future. 

Question. The Committee is aware of cost containment initiatives the Judicial Conference 
has pursued since 2005 to control space rent costs in the courts. 

Are the CAFC and CIT subject to the same cost containment policies for space as the other 
courts? More broadly, are CAFC and CIT subject to any of the cost containment policies 
of the Judicial Conference? 

CAFC’s Response: Yes. The Federal Circuit follows Judiciary-wide cost containment 
initiatives for space and cost containment policies. 

For example, consistent with Judicial Conference policy the Federal Circuit did not give 
employees step increases, promotions, or cash awards consistent with the Continuing Resolution 
and the Judiciary’s interim financial plan for fiscal year 2012. 


^ Departments of Commerce, Justice, and State, The Judiciary, and Related Agencies Appropriations for 1991, 
Before the Subcomm. on Appropriations of the H. Comm, on Appropriations 1 0 1 st Cong. 55 (1 990) (statement of 
Edward D. Re, Judge, U.S. Ct. Int'l Trade). 

’ Departments of Commerce, Justice, and State, The Judiciary, and Related Agencies Appropriations for 1995 
Before the Subcomm. on Appropriations of the H. Comm, on Appropriations, 103rd Cong. 225 (1994) (statement of 
Dominick L. DiCarlo, Judge, U.S. Ct. Int'l Trade). 
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Under that same Judicial Conference policy, the Federal Circuit did not re-institute promotions 
and step increases until the Judicial Conference had officially reversed this policy. 

Thus, the Federal Circuit effectively penalized its employees and risked a serious morale 
problem to maintain compliance with Judicial Conference cost containment initiatives. 

Similarly, the Federal Circuit suspended non-local training and all travel for training. 

Moreover, the Federal Circuit reduced cyclical maintenance and tenant alterations. 

In June 2011, the Federal Circuit held an emergency meeting of all judges to put in place a plan 
for additional cost cutting initiatives in the event of additional budget constraints. 

The entire Court agreed to a plan that would implement, as needed, additional cost containment 
initiatives, including, among others: cutting the Library allowance for new books and 
periodicals; suspending and closing the Federal Circuit’s Mediation Office and its entire 
mediation program; suspending all non-local training and travel for training; cancelling Judicial 
Conferences; cancelling all court-funded travel for Judges; and furloughing or terminating staff 

Fortunately, the Court has been spared having to implement some of the more wrenching cost 
saving initiatives, such as personnel furloughs or terminations, largely because of a fortuitous 
coincidence injudicial vacancies and delayed judicial confirmations that have resulted in the 
availability of salary lapse funds that could be used for operating expenses. 

However, the Court has a plan to implement furloughs as one option for cost containment, just as 
they are contemplated and in some cases already implemented throughout the Judiciary. 

CIT’s Response; The CIT follows all policies of the Judicial Conference, including those 
related to cost containment. The Judicial Conference is the policy making body for the “courts” 
and the CIT is explicitly defined as a court. 28 U.S.C. §§ 331 and 610. Therefore, the CIT 
follows Judicial Conference policies. The CIT has never claimed to be exempt from the policies 
of the Judicial Conference. In fact, the process of good governance in the judiciary has been 
effective in fleshing out this exact issue. Most recently, in 2006, the Budget Committee of the 
Judicial Conference took up the issue and found: 

The Committee discussed the possibility that, because of their separate 
appropriations, the [CIT and CAFC] may claim independence from Judicial 
Conference policies on a range of issues, especially dealing with recent cost- 
containment initiatives in the areas of personnel and rent. . . . During preparations 
for the meeting. Chief Judges Paul R. Michel of the Court of Appeals for the 
Federal Circuit and Jane A. Restani of the Court of International Trade both 
indicated that their courts follow all Judicial Conference policies and procedures 
in these areas. The Budget Committee is pleased that both courts are willing to 
comply with existing Judicial Conference policies and are committed to the 
judiciary's cost-containment strategy. As a result, the Budget Committee believes 
that it is unnecessary at this time to consider any change in the appropriation 
process for these two courts. 
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March 2006 - Summary of the Report of the Judicial Conference Committee on the Budget, 

Question. Do the CAFC and CIT follow Judicial Conference policies regarding court 
security for both security equipment and court security officer staffing? 

CAFC’s Response: Yes. The Federal Circuit follows Judicial Conference policies and U.S. 
Marshals Service staffing and equipment standards under the Court Security Officer contract. 

The Federal Circuit pays directly for its own Special Security Officers (deputized US Marshals) 
by reimbursable agreement under the local U.S. Marshals Service contract for judiciary Court 
Security Officers. The Federal Circuit has an aggressive 24-hour security policy due to its 
proximity to the White House. 

CIT’s Response; Yes, the CIT follows all of these policies. See CIT’s response above. 

Question. Do the CAFC and CIT follow Judicial Conference policies regarding 
information technology? 

CAFC’s Response: Yes. The Federal Circuit follows Judicial Conference guidelines and policy 
regarding information technology management, access, equipment replacement and security. 

The Administrative Office manages Federal Circuit network gateways and blanket contracts for 
new equipment, training and maintenance. The Federal Circuit participates in the Judiciary 
Information Technology Fund (JITF) and achieves economies of scale by sharing in Judiciary- 
wide procurements. However, the Federal Circuit is generally responsible for paying its own 
way in IT development, upgrades and enhancements. 

The Federal Circuit works closely with Administrative Office IT staff and is about to implement 
Case Management/Electronic Case Filing software system developed by the Administrative 
Office. 

The Federal Circuit already uses the financial system developed by the AO for the Judiciary to 
process and manage financial transactions, FAS4T/Momentum. 

The Federal Circuit also will benefit from a scheduled visit in June of Administrative Office IT 
security staff who will test and assess the Federal Circuit’s network capabilities, shortfalls and 
security posture, both technical and physical. 

CIT’s Response; Yes, the CIT follows all of these policies. See CIT’s response above. 

Question. The Committee understands that, by statute, the CAFC and CIT formulate and 
approve their own budget requests. 

The CAFC is an appeals court and the CIT is a trial court. If the Judicial Conference 
reviews and approves the budget requests for the regional courts of appeals, district courts, 
bankruptcy courts, and probation and pretrial services offices, why are the CAFC and CIT 
stand-alone appropriation accounts and not included with the rest of the courts? 
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CAFC’s Response: AO Authority: Upon creation of the Administrative Office of the US 
Courts in 1939, Congress included a provision granting the Federal Circuit’s predecessor courts 
independent authority to approve their own budgets. See . 53 Stat. 1223, 1224 (1939). 

Federal Circuit Budget Approval Authority: 

With the Federal Courts Improvement Act, Congress created the Federal Circuit and gave it the 
authority and obligation by statute to formulate and submit its own budget request. 28 U.S.C. § 
605. 

The legislative history associated with this independent budgetary authority shows that Congress 
specifically considered and adopted this provision to acknowledge the Federal Circuit’s unique 
national mission. Sro, S.Rpt. No. 97-275 at 16 (1981) (“Section 1 19 (a) . . . require[s] approval 
of the budget estimate [by the Federal Circuit.] This follows the pattern established for other 
courts of nation-wide jurisdiction.”); H.R. Rpt. No. 97-312 at 36 (1981). 

By that same statute, only Congress can approve the Federal Circuit’s annual budget request. 

Congress has distinguished courts of national jurisdiction from regional courts by giving the 
national courts, that is, the Supreme Court, the Federal Circuit, and the Court of International 
Trade, separate itemized budget approval authority. See, e.g. . Judiciary Appropriations, Pub. L. 
No. 109-115 (2005). This direct relationship with the courts of national jurisdiction enables 
Congress to ensure that these judicial bodies are “living up to” their vast national responsibilities. 

Since 1982, Congress has not altered the Federal Circuit’s budget-approval authority, even 
though the issue has been raised. 

In 1990-91, the Federal Courts Study Committee recommended that the Federal Circuit and CIT 
budgets should be part of the overall judicial budget request. At that time, the Judicial 
Conference Budget Committee “would not affirmatively advocate nor oppose” that 
recommendation. See . “Summary of the Report of the Judicial Conference Committee on the 
Budget, Budget Comm. Agenda E-5, “Budgets for the National Courts” (Sept 1 990).” 

The Senate later considered a bill on the Study Committee recommendations. Given the 
neutrality of the Judicial Conference Budget Committee and the Department of Justice as well as 
opposition from Federal Circuit Chief Judge Nies and others, the Senate Judiciary Committee 
dropped the budget merger proposal from the bill. See . The Federal Courts Study Committee 
Implementation Act of 1991; Hearings on S. 1569, S.1642, and S. 1673 Before the Senate 
Subcommittee on the Courts, 102dCong. 101 (1991). 

As its organic statute repeatedly acknowledges, the United States Court of Appeals for the 
Federal Circuit is exclusively national in scope. 

The United States Court of Appeals for the Federal Circuit hears appeals from all fifty states, the 
District of Columbia, the Commonwealth of Puerto Rico, the Northern Mariana Islands, and the 
Territories of Guam and the Virgin Islands. 
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The Federal Circuit receives appeals from over one hundred tribunals, including the 94 federal 
district courts, the United States Court of International Trade, the United States Court of Federal 
Claims, the United States Court of Veterans Appeals, the twelve Boards of Government 
Contract Appeals, the Patent Trademark Office’s Board of Patent Appeals and Interferences, 
Trademark Trial Board and Appeals Board, the Merit Systems Protection Board, the 
Government Accountability Office Personnel Appeals Board, the United States International 
Trade Commission, the Equal Employment Opportunity Commission, the Secretaries of 
Agriculture, Commerce, and Veterans Affairs, and the Board of Directors of the Office of 
Compliance (an independent agency in the legislative branch created by the Congressional 
Accountability Act), and the Department of Justice Bureaus of Judicial Assistance. 

This exclusive national jurisdiction gives the Federal Circuit important responsibilities to resolve 
disputes critical to important economic and employment interests of the United States 
Government. 

In the words of the Senate and House Reports, the Court of Appeals for the Federal Circuit 
considers “cases that are unusually complex and technical.” Thus, Congress recognized that “its 
cases will be extraordinarily time-consuming and [that] fewer of them will be appropriate for 
summary disposition than is true of the cases that make up the dockets of the regional courts of 
appeals.” In addition, Congress acknowledged that “it is important that the newly created court 
with nationwide jurisdiction not be initially overloaded.” Congress recognized that the 
decisions rendered by the Federal Circuit “will have precedential effect throughout the country” 
and that “it is important for the judges of the court to have adequate time for thorough discussion 
and deliberation.” S. Rep. No.275, 9?"’ Cong., U' Sess. 7 (1981). See also H.R. Rep. No. 312, 
97* Cong., Sess. 22 (1981); S. Rep. No. 275, 97“' Cong., 1"' Sess. 7 (1981). 

With this unique charter to deal with important and complex national issues, Congress ensured 
that the national Court of Appeals had the flexibility and resources to achieve and maintain a 
rational, settled jurisprudence in intellectual property matters as well as in the other expanding 
jurisdictional areas later entrusted to the Federal Circuit. 

That goal remains as important to the Nation’s economic health today as it was when the Federal 
Courts Improvement Act was signed into law in 1981. 

With technology-dependent industries carrying a sizeable share of the nation’s 2012 economic 
output. See. Dept, of Commerce, Intellectual Property and the U.S. Economy: Industries in 
Focus, at 39,45,53 (2012)(IP-intensive industries represent 18.8% of all jobs in the economy, 
34.8 % of Gross Domestic Product, 60.7% of U.S. merchandise exports), the Federal Circuit’s 
place as the recognized arbiter of intellectual property disputes gives the Nation’s economic 
interests a reliable, predictable view of intellectual property and trade developments on which to 
build a sound and expanding economy in the modem world. 

For 30 years the United States Court of Appeals for the Federal Circuit often has dealt directly 
with the Congress and its staff on budget matters. 

In particular, the Chief Judge of the Federal Circuit on numerous occasions has met and 
consulted with Congressional Senate and House appropriations staff on issues of special concern 
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to the Federal Circuit, Often such meetings have resulted in Congress addressing budgetary 
needs solely relevant to the Federal Circuit and distinct from those of other circuits. 

While the United States Court of Appeals for the Federal Circuit has had direct access to the 
Congress and its staff on budgetary matters for three decades, it is important to recognize that 
the Federal Circuit does not prepare its budget requests in isolation. 

The Chief Judge of the Federal Circuit provides strategic guidance and explicitly approves each 
year’s budget submission, but the Administrative Office budget staff perform a teehnical review 
of the request for accuracy and consistency within the context of the Judiciary’s request for that 
year. 

The Administrative Office’s technical review ensures that the Federal Circuit receives 
informative guidance on the relationship between its requests and the Judiciary’s budget request 
as a whole. 

As evidence of this, the Federal Circuit recently has submitted no new program initiatives but 
instead has sought only to be funded at a level that will sustain the current level of operations 
while allowing the latitude to pay increased costs for GSA rent and Federal Protective Services 
over which the Court has no control. 

After final approval by the Chief Judge of the Federal Circuit, and a technical review by the 
Administrative Office, the Federal Circuit, like the Supreme Court of the United States and the 
United States Court of International Trade, submits its annua! budget request to the Congress 
through the Administrative Office as part of the Federal Judiciary’s annual budget request. 

Budget independence is a critical element of the Federal Circuit’s authority under the Federal 
Courts Improvement Act. 

That authority reflects the importance of the Court’s unique national appellate jurisdiction in 
defined subject matter areas, principally patents, trade, and other important commercial 
jurisdiction. The rationale in support of the Federal Circuit’s national jurisdiction, is at least as 
important today as it was 30 years ago, for assuring development of a logical, stable, predictable 
and uniform body of jurisprudence designed to promote the Nation’s economic health. 

The Federal Circuit’s independent budget authority is the practical expression of the Federal 
Circuit’s standing as a court of national jurisdiction with unique status, unique responsibilities, 
and unique needs for flexibility to respond to its distinctive challenges within the Judiciary. 

The Federal Circuit is proud to be able to be a part of, to be guided by, and to follow the policies 
of the Judicial Conference of the United States. At the same time, the Federal Circuit has been 
entrusted by Congress with a separate and important judicial mission of national dimension that 
is facilitated and enabled by its independent budget authority. 

We thank the Committee for the opportunity to respond to these questions and hope that our 
answers are sufficient to answer the questions and to clarify the record. 
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CIT’s Response: There are two main reasons for the CIT’s independent budget authority (1) the 
CIT efficiently manages its budget to achieve cost savings, and (2) the independent budget 
authority makes operational sense. First, the CIT has a record of success in controlling costs. 
Notably, the CIT’s budget requests have generally proposed increases only for inflationary 
factors, except for the rent increases outside of its control. Just last year, the Senate 
appropriations committee commented on the Court’s excellence in budget management. The 
committee concluded: 

The Committee is aware that the Judicial Conference has communicated to judges 
and court staff the need to identify ways to reduce operational and administrative 
costs, given the current fiscal climate. The Committee endorses these efforts and 
urges all courts to review all options in order to help contain costs. The 
Committee applauds the Court of International Trade, which historically has 
managed its budget well as evidenced by its minimal funding requests year after 
year. 


S. Rep. No. 1 12-79, at 48 (201 1). The Senate appropriations committee was echoing a long held 
view voiced in the Judiciary. In 1990, the Budget Committee of the Judicial Conference 
unanimously opposed discontinuing the separate budget status of the CIT and the Federal Circuit 
because “the present system is working well, the courts mentioned are efficiently operated, and 
there has never been any conflict in budget presentation between those courts and the rest of the 
judiciary.”'* Thus, the CIT’s efficient management of its own budget provides a good reason for 
retaining the CIT’s independent budget authority. 

In addition, there are sound operational reasons for keeping the CIT’s independent budget 
authority. That is, continuing that independent budget authority is the most efficient way of 
managing the CIT’s work. The CIT is a national court,’ Although it is often referred to as a trial 
level court, the CIT’s cases actually reflect a mix of trial and appellate type work. 

Approximately half of the CIT’s docket consists of appeals of denied protests by the U.S. 
Customs and Border Protection. These cases are heard ^ novo , as are many of the case types 


'* January 29, 1 990 letter to the Federal Courts Study Committee, from Judge Richard S. Arnold, Chairman of the 
Budget Committee of the Judicial Conference, quoted in The Federal Courts Study Committee Implementation Act 
of 1991 . Hearing on S. 1569, S. 1642, and S. 1673 Before the Subcomm. on Courts and Administrative Practice of 
the S. Comm, on the Judiciary, 102nd Cong. 145 (1991) (statement of Gregory W. Carman, Judge, U.S. Ct. Int'l 
Trade). 

^ The Court’s national jurisdiction is rooted in the first clause of Article I , Section 8 of the Constitution which 
provides that “The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the 
Debts and provide for the common Defence and general Welfare of the United States; but alt Duties, Imposts and 
Excises shall be uniform throughout the United States. . 

This uniformity has a direct effect on trade. Whether a product is imported through the Port of Long Beach or 
through the Port of Savannah, the same tariffs and the same duties will be applied. As a matter of international 
comity, this is an important concept. The founders recognized that a goal of American foreign policy was to 
establish the balanced rule of law in international trade. As President George Washington put it in his Farewell 
Address of 1796, "Harmony, liberal intercourse with all nations, are recommended by policy, humanity, and interest. 
But even our commercial policy should hold an 

equal and impartial hand: ... — in order to give to trade a stable course, to define the rights of our merchants, and to 
enable the government to support them. . . ." Washington’s Farewell Address To the People of the United States, S. 
Doc. No. 106-21, p. 28 (2d Sess. 2000). 
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heard in the district courts. The remainder of the Court’s docket, however, consists of record 
review of agency determinations made by the Department of Commerce, the International Trade 
Commission, the Department of Labor, or Customs and Border Protection. These cases are more 
like typical petitions for review, traditionally heard in the courts of appeal, rather than the cases 
heard by the district courts. These matters often involve review of administrative records, of 
thousands of pages, with dozens of independent findings which form the basis of the 
government’s determination. It should also be noted that the United States government is a party 
in each and every CIT case; consequently, CIT litigation often involves large, complex cases, 
with little chance of settlement. It is important, too, that the CIT has large caseload swings. For 
example, the CIT’s docket went from approximately 5,400 cases in 1995 to approximately 
1 1,000 cases in 2005, and then down to 2,200 cases in 2011. This large variation has long been a 
part of the CIT’s history, as international trade litigation is sensitive to the political and economic 
climates of the times. 

Because of its unique characteristics, the CIT does not fit neatly into any of the existing budget 
formulas used by the Administrative Office of the U.S. Courts and, even if its separate budget 
authority were not continued, its budget would have to be treated separately by the 
Administrative Office staff in formulating a budget. As discussed above, the CIT’s caseload and 
nationwide jurisdiction mean the CIT operates unlike a district, appellate, or bankruptcy court. It 
does not exclusively hold trials, making the district court model an awkward fit, but it cannot 
entirely run on the appellate court model either. The CIT crafts unique procedures to handle its 
distinct workload, and nimbly adapts to the vagaries of international trade litigation. If the CIT 
were required to operate within a formula-driven approach, it would lose the ability to act in this 
cost-efficient manner. Despite the wide swings in its caseload, the CIT has the ability to create 
mechanisms for handling additional cases without requesting more funding. The CIT has the 
authority to develop its own rules of procedure. 28 U.S.C. § 2633(b). The CIT uses the 
flexibility of these rules to efficiently manage large dockets in non-traditional ways that 
nonetheless allow for speedy justice in the complex international trade litigation before it. 

Therefore, the CIT would submit its budget request to the Judicial Conference through the 
Administrative Office and the Administrative Office would have to create unique formulas for 
staffing and operating costs of the CIT in order to determine resource needs for the CIT. Given 
the unpredictability of the Court’s workload, such an approach would require ongoing and close 
coordination between the CIT and the Administrative Office on budget issues, the same close 
coordination that goes on today with the CIT’s independent budget authority. Thus, in the CIT's 
view, any efficiency gains in Judiciary budget processes that may be desired as a result of 
merging the CIT budget into the courts’ Salaries and Expenses account would likely not be 
achieved. 

Finally, it is important to highlight that the statutory scheme that is the basis of the CIT’s 
independent budget authority has a longstanding history, and the independent budget authority 
has been repeatedly examined and found sound. Recognizing the CIT’s existing separate budget 
at that time. Congress maintained the CIT’s separate status in 1939 when it first gave the 
judiciary control of its own administrative ftinctions, including the budget. See The 
Administrative Office Act of 1939, Pub. L. 76-299, 53 Stat, 1223. Since that time, the question 
of whether to maintain the CIT’s independent budget authority has been addressed on several 
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occasions both by Congress and the Judicial Conference, with the CIT’s independent budget 
authority being re-affirmed by each review. 

Congress revisited whether courts of national jurisdiction should maintain their separate budget 
status in its deliberations over the Federal Courts Improvement Act of 1982, and again affirmed 
its desire to maintain this separate budget status. Pub. L. No. 97-164, 96 Stat. 25. Congress 
reexamined this question with the Federal Courts Administration Act of 1992, Pub. L. 102-572, 
106 Stat. 4506. As introduced, the bill would have merged the budget of the CIT with the rest of 
the judiciary. But, the law, as adopted, did not contain the merger provision. 

The Judicial Conference also has taken up the issue of merging CIT’s budget into that of the 
judiciary. In addition to the 2006 consideration given to the issue by the Judicial Conference 
Budget Committee, noted above, the Budget Committee also addressed this issue in 1990. Each 
time, the Committee did not recommend merging the CIT’s budget into that of the judiciary as a 
whole. Thus, this question has been thoroughly vetted by both the Congress and the judiciary, 
and the wisdom of the CIT’s independent budget authority already has been reaffirmed. 
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Questions for the Record Submitted by Congresswoman Barbara Lee 
Questions for Judge Gibbons: 

SMALL BUSINESS CQNTRACTING 

Judge Gibbons, thank you for your commitment to improving equal opportunity and 
access for minority and women owned businesses in Judicial contracting opportunities. 

I am very pleased to hear that you have created a central database that can track the access 
of minority and women owned businesses across the many Courts and Judicial 
organizations that receive Federal funding. 

Question. Can you tell the subcommittee what regulations apply to the Federal Judiciary, 
and if they are different and distinct from those that apply to Federal agencies in ensuring 
access to procurement and contracting opportunities for minority, disadvantaged, women 
or veteran owned businesses? 

Judge Gibbons’ Response: As stated in FAR 1.101, “[t]he Federal Acquisition Regulations 
System is established for the codification and publication of uniform policies and procedures for 
acquisition by all executive agencies.” [Emphasis added.] Furthermore, in addition to the 
Judiciary and legislative branch agencies such as the Government Accountability Office, the 
Senate, the House, the Architect of the Capitol, the Government Printing Office, and the Library 
of Congress, we note that there are also several executive branch agencies which are not subject 
to FAR. These include agencies such as the Federal Aviation Administration, the U.S. Postal 
Service, the Transportation Security Administration, the Tennessee Valley Authority, and the 
Bureau of Engraving and Printing. All of these executive branch agencies as well as the 
Judiciary and legislative branches may have different procurement regulations from FAR and are 
excluded from the Small Business Administration’s goaling program. 

Nonetheless, at the urging of Congress the Judiciary has instituted the collection of data on 
procurement diversity regarding women and minority owned businesses from the nearly 400 
court units nationwide. As of October 1, 2010, all court units are required to query businesses 
prior to award as to whether they are women-owned and/or minority-owned and to capture that 
information for reporting purposes. 

In both the Judiciary’s dollars and the percentage of awards to these specific types of business, as 
compared to equivalent information from the Executive Branch agencies covered by the goaling 
program, there is sufficient access to Judiciary procurement and contracting opportunities, and, 
in fact, the Judiciary’s numbers in both dollars and awards exceed the SBA’s goal for these two 
categories of businesses. 


18 



95 


Question. Judge Gibbons, will you please update the subcommittee on what the data shows 
and in particular, where there are any specific areas for improvement which the 
Administrative Office or the Judicial Conference can improve processes or outreach? 

Judge Gibbons’ Response: For FY 201 1, out of total procurement obligations analyzed of 
$511 million, the Judiciary awarded $73.8 million, or 14.5% to businesses which were minority- 
and/or women-owned, representing 1 8.0% of all procurement actions analyzed in terms of 
numbers of awards. The table below shows the two categories separately. The sum of the 
percentages of the separate categories is more than the combined percentage because there are a 
number of businesses that qualify and are counted in both categories. 

Although the Judiciary is not subject to SBA’s goaling program, the Judiciary’s figures of 5.4% 
and 10.0 % of dollars awarded to women-owned and minority businesses, respectively, exceed 
the SBA’s goal of 5% for each category for covered Executive agencies. 


Judicial Branch 

FY 201 1 (Dollars) 

FY 201 1 (Awards) 

Women Owned 

5.4% 

12.3% 

Minority Owned 

10.0% 

9.1% 


One area of Judiciary procurement was not captured in the above statistics. In the process of 
analyzing the FY 201 1 data, it was noted that a separate reporting method is required to capture 
the data for those businesses that provide treatment services for offenders/defendants under 
procurement actions by probation and pretrial offices. These actions are estimated to be between 
$100 million and $115 million annually and are not included in above percentages. This 
reporting discrepancy was discovered too late to include these actions in this response but will be 
corrected to capture this data in future years. It is not anticipated that the percentages reported 
above would vary significantly when these procurements are added. The community of 
businesses who provide such services for treatment of substance addiction (alcohol or drug), 
behavioral therapy, and other types of psychological/psychiatric services has a significant 
representation of women- and minority-owned businesses and sole practitioners, and these are 
procurements which, by their very nature, are awarded to local service providers in the 
communities where the offenders/defendants are located. 

With respect to the percentage of procurement actions which were bid on by - but not awarded 
to - minority- and women-owned businesses, the Judiciary does not record socio-economic data 
for unsuccessful offers, and thus, we cannot provide this statistic. 

For perspective, based on information found at smallbusiness.data.gov, it appears that of the 
Executive Branch agencies covered by SBA’s goaling program, the following percentages were 
accomplished in FY 2010 and 201 1 against a goal of 5% for each category in each year: 
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Executive Branch 

FY 2010 (Dollars) 

FY2011 (Dollars) 

Women Owned 

4.0% 

4.0% 

Minority Owned 

7.8% 

7.6% 


The Administrative Office is currently focused on identifying areas where strategic sourcing 
could provide cost savings to the Judiciary in the placement of national ordering vehicles, which 
is also an opportunity for outreach to these types of businesses. 

Question. Does the Federal Judiciary enter into prime contracts with subcontracting goals 
similar to regulations like the Federal Acquisition Regulation that applies to Federal 
agencies and if so, is the data related to subcontracting goals included in the data that you 
are collecting? 

Judge Gibbons’ Response: The Judiciary does not incorporate subcontracting goals in its 
prime contract awards. As noted in our response to tbe first question. Judiciary procurements are 
not governed by the Federal Acquisition Regulation (FAR) and are not covered by the Small 
Business Administration's goaling program and related subcontract reporting requirements. 

In addition, for perspective, we note the following; 

The subcontracting plan requirement in FAR applies to prime contract awards of $650,000 or 
more, which offer subcontracting possibilities and which are not awarded to small business 
concerns. Judiciary prime contract awards at the individual court level would virtually never 
meet these criteria. Procurement authority at the individual court unit level for prime contracts is 
limited to $100,000. A special delegation of procurement authority (DPA) must be requested 
from the Administrative Office to exceed that dollar threshold for prime contracts, and the 
Administrative Office has never received a request to award a prime contact anywhere 
approaching the threshold amount of $650,000. Acquisitions of this magnitude at the court unit 
level are most often delivery orders under either GSA schedule or another Government-Wide 
Acquisitions Contract (GW AC), such as NASA’s SEWP (Solutions for Enterprise-Wide 
Procurement). 

In addition, many of the Judiciary’s large national requirements are met through the award of 
contracts by Executive Branch agencies, such as building security provided by the U.S. Marshals 
Service and tenant alteration projects contracted through GSA. These Executive Branch 
agencies are subject to the SBA goaling program requirements and would include the applicable 
clauses in the awards they make with Judiciary funds. These agencies would also be responsible 
for monitoring compliance with these reporting requirements. The Judiciary has no knowledge 
regarding socio-economic data relating to awards made by USMS or GSA ivith Judiciary funds. 

ON RECIDIVISM 

Judge Gibbons, I continue to be impressed with the successes at the Federal level to reduce 
recidivism for Federal offenders. I appreciate that despite the comparatively low 
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recidivism rate, you are still pursuing new “evidence based practices” to drive those rates 
even lower. 

Question. Judge Gibbons, please update us on your efforts and if you have managed to 
further reduce the recidivism rate? 

Judge Gibbons’ Response; Existing data indicate that the evidence-based program supported 
by the Judicial Conference has reduced recidivism. Specifically, in a study published in the 
professional journal, Federal Probation, a reduction in recidivism of 25 percent was found in 
those districts piloting an evidence-based supervision program. Strategic Techniques Aimed at 
Reducing Recidivism (STARR). That same data is now subject to peer review for republication 
in the Journal of Crime and Justice. 

It should be noted, however, that the program found so effective was implemented in a select 
number of districts, and those districts received additional funding and administrative support. 
Subject to funding, there are plans to expand the program to additional districts and to continue 
follow-up studies on the first population to determine the duration of the treatment effect. The 
cases from the new districts will also be added to the study cohort, increasing the number of 
persons studied and therefore increasing the reliability of findings. 

Question. Have you had any more success in sharing the expertise and evidence based 
practices that you develop at the Federal level with the courts and law enforcement officials 
at the State level? 

Judge Gibbons’ Response: Our efforts to implement evidence-based practices at the federal 
level have been informed by the growing body of research and literature that is based on studies 
of effective practices in state and local systems; however, we are committed to sharing what we 
learn at the federal level with the states and with academics, professionals, and policy makers 
who work in this field. As noted above, we have already published articles in the journal 
Federal Probation discussing our efforts and interim outcomes, and we have plans to publish 
additional articles in that journal as well as in peer reviewed publications. In addition to 
publishing our findings, we have begun to collaborate with the National Institute of Corrections 
(NIC), which provides direct assistance to state correctional and community correctional 
agencies. We have provided NIC with our curriculum for the Strategic Techniques Aimed at 
Reducing Recidivism (STARR) training, and have assisted them in developing a certification 
protocol for their cognitive behavioral therapy program. As we move ahead in our 
implementation, and verify the effectiveness of these strategies on our federal offender 
population, we will be in a position to share additional information with state and local officials 
for use in their jurisdictions. 


ON BANKRUPTCY COURTS 

Our economy is regaining strength and slowly adding jobs, but it is still fragile and I 
believe that the continuing weakness of the housing market is a big part of that. 
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Question. How would inadequate support for bankruptcy courts impact the recovery or 
stabilization of the housing markets? 

Judge Gibbons’ Response; The housing market remains weak both generally and particularly - 
generally in that, nationwide, housing starts remain slow and housing prices are low, and 
particularly in that those states that have been most affected by the housing slump (California, 
Florida, and Nevada) are still vulnerable. The bankruptcy courts can play a vital role in 
providing timely relief to those debtors that need assistance in retaining their residences and 
helping those debtors to get a fresh start that enables them to once again invest money into the 
economy. 

This is particularly relevant to current times. Moratoriums on foreclosure proceedings have 
generally been lifted and while it is difficult to predict when foreclosure proceedings will begin 
again in earnest, the potential for an onslaught of new foreclosure proceedings is very real. 
Receipt of a foreclosure notice will often prompt a homeowner to file a petition for bankruptcy 
relief to attempt to save his or her home. Our current set of projections calls for an increase in 
overall filings during 2013 (from 2012 levels), but these projections do not account for unusual 
increases in foreclosure proceedings. 

The vast majority of individuals file for bankruptcy under either chapter 7 or chapter 13. 

Chapter 7 calls for the orderly liquidation of the debtor’s non-exempt assets, with the proceeds 
distributed to the debtor’s creditors. Generally, the homeowners that file a chapter 7 seek to 
delay an eventual foreclosure, However, there has been a trend of increasing mortgage fraud, 
caused by the collapse of the housing market. These mortgage fraud schemes are varied in 
nature but usually involve the filing of a Chapter 7 bankruptcy case for desperate individuals 
who sometimes do not even realize that a bankruptcy petition has been filed in their name. 
Mortgage fraud ruins lives, destroys families and devastates whole communities. Without 
adequate numbers of bankruptcy judges, the process of getting these fraudulent cases out of the 
system is delayed, which causes hardships not only for the innocent homeowner but also for the 
financial institutions that are rightfully trying to foreclose. 

When homeowners file a chapter 1 3 case, they generally desire to reorganize their financial 
affairs, by paying substantially all of their disposable income into a plan designed to repay 
secured creditors in full and unsecured creditors some proportion of the outstanding 
indebtedness. Under chapter 13, the debtor vnth sufficient income can use the 3- to 5-year 
payment plan to catch up on mortgage arrearages so that foreclosure can be avoided. This is a 
vehicle that has proven attractive to many debtors during the recent financial crisis. A shortage 
of bankruptcy judges and resources in the bankruptcy system generally means that the time from 
filing of a chapter 13 bankruptcy petition until the time when a plan is confirmed will get longer 
and longer because of overcrowded dockets. This can pose an increased risk of failure of the 
Chapter 13 plan because the longer the time from filing to confirmation, the longer the debtor 
goes without the discipline of the repayment plan. If mortgage payments are missed, the 
arrearage to be paid out over the plan life will increase, potentially making the plan infeasible. 

In general, bankruptcy judges are the most efficient resource for untangling the very complicated 
real estate transactions that have been the focus of the housing crisis. Actions in state court are 
very slow and can be ineffective when compared to the bankruptcy court process. When there 
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are not enough bankruptcy judges to hear cases that involve disputes about real estate valuation, 
foreclosures, mortgage arrearages, and title transfers and assignments, the recovery of the 
housing market will be jeopardized. 

Questions for Judge Hogan; 

MINORITY HIRING AND RECRUITING 

Judge Hogan, I know that this subcommittee has worked with the Administrative Office of 
the Courts for years on how we can strengthen the diversity of the all those employed by 
the Federal Judiciary. 

I hope that we can count on your continued commitment to ensuring that there will be 
more improvement in the coming years. 

Question. Will you update us on the efforts of the Judicial Conference on outreach and any 
internal efforts to ensure promotions and career advancement is happening equitably? 

Judge Hogan’s Response; 

Internal Efforts 

The Federal Judiciary court system's personnel decisions are decentralized, meaning that each 
court unit does its own advertising and hiring for job positions, however, the Federal Judiciary 
has long recognized the importance of diversity in its workforce. The Federal Judiciary's Fair 
Employment Practices System (FEPS) tracks all personnel transactions (new appointments, 
promotions, separations, etc.). The Committee on Judicial Resources (JRC)'s Diversity 
subcommittee uses the data submitted by the courts and collected from FEPS to identify specific 
areas in need of improvement, such as the disparity in minority representation: (1) among non- 
Article III judges (bankruptcy and magistrate), (2) law clerks and (3) unit executives. Moreover, 
the subcommittee uses this data to determine and prioritize the areas that the JRC should focus 
its diversity recruitment and outreach efforts. Because the Judiciary's judge data shows that there 
is less diversity among non-Article III judges than there is among Article III judges, for example, 
the chair of the JRC sought to address the dispmty in minority representation among non-Article 
III judges and Article III judges by collaborating with the chair of the Magistrate Judges 
Committee to write jointly to each court that has received approval to fill a magistrate judge 
position vacancy to: (1) urge the court to consider the importance of diversity in the magistrate 
judge appointment process and (2) encourage all courts to continue efforts to achieve diversity 
not only in the final selection of a new magistrate judge, but in all aspects of the magistrate judge 
selection process. 

We also manage and provide training to over 30,000 biweekly employees on the Employment 
Dispute Resolution (EDR) Plan and on other fair employment practices that would benefit the 
federal Judiciary. The EDR Plan provides Judiciary employees with the (1) the substantive 
rights and protections comparable to those provided to legislative branch employees under the 
Congressional Accountability Act of 1995 and (2) the administrative procedures necessary to 
redress violations of anti-discrimination laws and workplace violations. To this end, the Plan 
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essentially provides employees with the administrative means and procedures to raise and 
resolve allegations of workplace discrimination and workplace violations. All courts are 
required to collect and maintain data on all EDR claims initiated in the court, and must submit 
this data to the Administrative Office annually via PEPS. Staff at the Administrative Office also 
reviews and analyzes EDR claims data as well as the workforce and personnel transaction 
demographics to identify national trends and/or disparities in minority representation. In 
addition, staff uses the data extracted from PEPS to make recommendations to Judicial 
Conference committees based on staffs findings and to determine and prioritize the national 
areas that the Federal Judiciary should focus its diversity recruitment and outreach efforts. 

In keeping with this commitment, in December 2004, the Committee on Judicial Resources 
(JRC) established an Ad Hoc Subcommittee on Diversity to examine diversity within the Federal 
Judicial workforce and to consider programs, policies, and training on fair employment practices 
that would benefit the Judiciary. The Committee adopted a principle and goals reflecting its 
commitment to a diverse workforce. The principle is; 

The essential function of courts is to dispense justice. An important component of this 
function is the creation and maintenance of diversity in the court system. A community's 
belief that a court dispenses justice is heightened when the court reflects the community's 
racial, ethnic and gender diversity. 

The goals are to: (1) identify institutional barriers to workforce diversity; (2) establish 
institutional modifications that reflect diversity realities; (3) produce sustainable progress toward 
achieving workforce diversity; and (4) remove institutional barriers to workforce diversity. 

More recently, the Strategic Plan for the Federal Judiciary (approved by the Judicial Conference 
of the U.S. (JCUS) on September 14, 2010) emphasized the following goal under Strategy 3.2 
which encompasses “[Efforts to] Recruit, develop, and retain highly competent staff while 
defining the Judiciary’s future workforce requirements”] ]: 

Goal 3.2a: Attract, recruit, develop and retain the most qualified people to serve the 
public in the federal Judiciary, emphasizing a commitment to nondiscrimination both in 
hiring and in grooming the next generation of Judiciary executives and senior leaders. 

By adopting these goals as Judicial Conference policy, individual court units are reminded of and 
encouraged to consider the importance of diversity when making employment decisions and 
taking employment actions. 

Recruitment and Outreach 

Beginning in Fiscal Year 2010, the Committee on Judicial Resources piloted a Diversity 
Recruiting and Outreach Program. By working with undergraduate institutions, law schools, bar 
associations, and other groups, the Diversity Recruiting and Outreach Program aims to increase 
student awareness of the breadth and scope of legal and non-legal positions in the Judiciary by 
providing visibility and access to advertised vacancies and opportunities for internships. As its 
core mission, through local courts’ participation, the program puts courts in touch with a diverse 
pool of students, graduates, and other professionals and highlights the U.S. Courts and the 
Judiciary as a competitive employer. 


24 



101 


As part of the pilot program, the Diversity Recruiting and Outreach Program built a strategic 
network of partnerships between various program offices, local courts, and working groups of 
judges and court staff, as well as external organizations such as Just the Begimiing Foundation, 
Congressional Caucuses (Black, Asian, and Hispanic), Council on Legal Education Opportunity, 
Minority Corporate Council Association, National Association for Legal Career Professionals, 
and the American Bar Association. In its first year, the Diversity Recruiting and Outreach 
Program facilitated the involvement of local court participation at 35 career fair and legal 
recruiting events, resulting in direct contact with over 5,000 students. 

The effort to reach institutions with diverse student bodies and those serving historically under- 
represented minorities (i.e,, Hispanic-Serving Institutions, Historically Black Colleges and 
Universities) has yielded additional candidates for judicial internships through a nascent 
partnership with Just the Beginning Foundation (JTBF). The partnership has reviewed 33 1 
applications in its first year and resulted in the selection of 42 law students for judicial 
internships with 3 1 judges. In its second year, through its collaborative relationship with the 
Judiciary, JTBF screened, interviewed, and recommended minority candidates to judges for 
consideration as interns and/or law clerks. To this end, 62 minority law students were placed 
with 47 judges this summer. 

Our strategic plan for 2012-2013 is to: 

• Continue to expand coverage of Career Fairs & Legal Events to areas not reached, 

• Continue logistical support and program tracking. 

• Assess viability of prospects from past events. 

• Continue to refine marketing message to target groups by affiliation and major(s). 

• Move to grow and turn over program participation and event staffing to local courts and 
other strategic partners. 

• Law school and undergraduate partnership programs. 

• Utilization of Court/Administrative Office Exchange TDY Opportunities. 

• Continue to engage and communicate with corps of volunteers from Judiciary 

Question. Is it possible to provide a breakdown of the diversity of the staff across the 
Federal Judiciary, by pay grade and job category and executive category and continue to 
update the subcommittee on the diversity plans, outreach and other efforts of the Federal 
Judiciary is making to strengthen the diversity of the employees, procurement 
opportunities and prime and subcontractors. 

Judge Hogan’s Response: The U.S. Census categorizes and defines jobs in the Census 
workforce. Applying these categorizations and definitions, the table below shows the Judiciary’s 
biweekly employees in six occupational categories. 
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Tuesday, March 20, 2012. 

OFFICE OF MANAGEMENT AND BUDGET 
WITNESS 

JEFFREY ZIENTS, ACTING DIRECTOR AND DEPUTY DIRECTOR FOR 
MANAGEMENT 

Mrs. Emerson. The hearing will come to order. 

Acting Director Zients, welcome to the hearing today. 

First, I want to thank you for taking a second turn as Acting Di- 
rector and appreciate that you have stepped in when asked to do 
so. I am also very pleased that someone with decades of real world 
business experience is leading 0MB during these troubling fiscal 
times and hope you can bring a new and fresh perspective to how 
government solves its financial problems. 

0MB has enormous responsibilities in assisting the President, 
any President, Republican or Democratic, in the development and 
execution of their policies. In meeting this responsibility, 0MB de- 
velops the budget request and reviews management, legislative, 
regulatory, financial procurement and other proposals to ensure 
that agencies’ practices are good for the country and consistent 
with the Administration’s objectives. And you all do this with only 
about 500 people. 

Regarding the Federal budget, the Committee and the Adminis- 
tration should be proud that we have reduced discretionary appro- 
priations by $95 billion since fiscal year 2010. However, taking into 
account all spending, not just discretionary appropriations, I am 
disappointed in the fiscal year 2013 President’s budget request. It 
estimates a fiscal year 2013 deficit of nearly $1 trillion and esti- 
mates deficits continue to grow over the next decade until the Fed- 
eral debt is $25 trillion by fiscal year 2022. I am very concerned 
that this unsustainable borrowing will crowd out private invest- 
ment. 

Ultimately, if the Congress and Administration don’t come to- 
gether in a meaningful way to reduce spending, our children and 
grandchildren’s economic futures will be hindered by the excessive 
spending of our time. Regarding the budget request for OMB’s op- 
erations, I am disappointed that you are requesting an increase in 
your agency’s operations. Quite frankly, I would have hoped you all 
might lead by example and propose to reduce your own spending. 
But I know you will be pleased to know that there are other agen- 
cies who have in fact reduced their spending requests for this year. 

While we may not agree on all budget policies, I do recognize the 
challenges you face, and I hope that you will work closely and col- 
laboratively with the Committee as the appropriations process 
moves forward. I thank you for being here. 

Mr. Serrano. 
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Mr. Serrano. Thank you so much. I also welcome you. 

0MB plays an important role in coordinating strategies across 
the executive branch and making recommendations about funding 
priorities. This gives 0MB a broad portfolio and a lot of responsi- 
bility for a small agency, especially in this tough budget climate. 

In addition to shepherding the budget process for the executive 
branch, 0MB plays an important role in providing guidance to 
other parts of the executive branch on best practices in a variety 
of areas, including procurement and information technology. 

As Federal workers continue to bear an excessively heavy propor- 
tion of cuts to the budget, it is important to ensure that savings 
are also made with procurement choices and with contracted em- 
ployees to make sure that we are not driving costs up in one area 
while trying to reduce them elsewhere. 

In terms of your IT initiatives, I understand that there have 
been a lot of challenges to getting a coherent set of standards for 
IT across the Federal Government. Efforts to modernize informa- 
tion systems in the Federal Government seem to have a tendency 
to cost substantially more than originally envisioned and to take 
several wrong turns before finding the best solution. Therefore, we 
need to ensure there is a good plan in place for these issues in the 
executive branch and clear guidance for how to implement effective 
policies for other agencies to follow. 

We thank you for your service and we welcome you, and we look 
forward to this hearing. 

Mrs. Emerson. Thank you. 

So I think the best way to proceed is for us to allow you to go 
ahead and give your opening statement, and if you can keep it to 
5 minutes or less, that would be terrific. And then we will run to 
vote and then come back and start questions, if that is okay. 
Thanks. 

Mr. ZiENTS. Thank you. Madam Chairwoman, Ranking Member 
Serrano, and Members of the Subcommittee. Thank you for inviting 
me here to discuss the President’s fiscal year 2013 budget request 
for the Office of Management and Budget. 

For fiscal year 2013, 0MB is requesting $91.5 million, which is 
a $2.1 million increase over fiscal year 2012. This increase would 
allow 0MB to make necessary technology improvements to the gov- 
ernment-wide budget system and to restore six career staff posi- 
tions, bringing total staffing to 512, 10 below the staffing level last 
year in fiscal year 2011. I firmly believe that this is the minimal 
staff level needed to fulfill core agency responsibilities and statu- 
tory requirements. 

0MB supports the President in executing policies and programs 
across the executive branch, including developing and executing 
the annual budget; ensuring effective management of government 
operations and cost savings; overseeing regulatory policy across 
agencies; and developing and analyzing policies and legislation. 
Simply put, 0MB is the central nervous system of the executive 
branch. 

Over the last 12 months, 0MB has been at the forefront of our 
government’s efforts to tackle our Nation’s fiscal problems, includ- 
ing the 2011 and 2012 appropriation deals, the debt limit talks re- 
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suiting in the Budget Control Act of 2011 and the President’s fiscal 
year 2013 budget. 

0MB also oversees government-wide management efforts. These 
efforts have a very high return, saving money and making the best 
use of resources across government. Take OMB’s critical work in 
reducing improper payments. When the President took office, the 
government-wide improper payment rate as well over 5 percent. By 
taking new steps to fight waste, fraud and abuse in high error pro- 
grams, we have avoided over $20 billion in improper payments over 
the past 2 years and recaptured $2 billion in overpayments. 

0MB is also working with agencies to reduce the cost and im- 
prove productivity from the Federal Government’s $80 billion an- 
nual investment in information technology. The this work has re- 
sulted in cutting the average time it takes agencies to roll out new 
IT projects in half, while reducing the budget for these projects by 
$4 billion. These are just two examples of how 0MB leverages its 
unique vantage point across the executive branch to develop and 
share best practices for resource allocation, to increase efficiencies, 
and to save taxpayer dollars. 

As the Chairwoman pointed out, before I joined the Administra- 
tion 3 years ago, I had spent my entire career in the private sector 
as a CEO. I experienced a variety of manager approaches across 
many different businesses. In my experience, appropriate invest- 
ments in planning, budgeting, and oversight yield very high re- 
sults, high returns on the investment. 

While we are all very aware that in these fiscal times we need 
to do more with less, I strongly believe that the proposed fiscal 
year 2013 budget will allow 0MB to deliver significant returns in 
costs avoided, dollars saved, and better run programs to serve the 
American people. 

Chairwoman Emerson, Ranking Member Serrano and Members 
of the Subcommittee, thank you for the time today to present 
OMB’s budget, and I look forward to your questions. 

[The prepared statement follows:] 
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Mr. Chairman, Ranking Member Serrano, Members of the Subcommittee, I am pleased to 
be here this morning to discuss the President’s Fiscal Year (FY) 2013 budget request for the 
Office of Management and Budget (OMB). 

OMB’s core flmction is to support the President in developing and executing his policies 
and programs across the Executive Branch. This includes: assisting the President with the 
annual development and enactment of the Federal budget and its execution; developing and 
analyzing government-wide policies and regulations; ensuring effective management of 
government assets and programs; reviewing and clearing legislative proposals; and providing 
short- and long-range analyses and guidance on complex and difficult issues that face the 
government daily. OMB provides technical and policy expertise necessary to provide long-term 
continuity to the Executive Office of the President across Administrations. 

This past year, Congress and the President worked on several important fiscal matters. 
Throughout, OMB had a significant role to play, from: the agreement to fund the Government 
for fiscal year 2011; the Budget Control Act of 201 1; the President’s Plan for Economic Growth 
and Deficit Reduction; the FY20t2 appropriations acts; and now, the President’s FY 2013 
Budget. OMB served as a central coordinator for the Executive Branch and provided expert 
analysis and advice in support of these milestones. As a result of these efforts, discretionary 
funding is on track to reach the lowest levels as a share of the economy since President 
Eisenhower, and the President has put forward a plan that in total will reduce the deficit by more 
than $4 trillion, when including legislation signed into law last year. 

The Budget Control Act capped discretionary spending for the next decade, limiting 
growth in discretionary agencies and requiring all Federal agencies to make important tradeoffs 
in their budget requests. OMB’s request for FY 2013 efficiently addresses growing core 
workloads while also making targeted investments that would allow OMB to more effectively 
oversee program management and Federal funding across departments and agencies. 

OMB is able to do all of this because of one asset: its staff. For FY 201 3, OMB is 
requesting $91 .5 million in budget authority and 5 1 2 full-time equivalents (FTE). This funding 
restores OMB’s budget to nearly its FY 201 1 level. This request represents an increase of $2.1 
million (or 2.3 percent), above the FY 20! 2 enacted level of $89.5 million. The budget request 
for FY 2013 would allow OMB to maintain the minimum staffing level needed to meet its 
primary mission and statutory requirements in addition to covering mandatory and rising costs 
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associated with support services for the agency, more specifically, GSA rent costs for OMB staff 
offices and information technology support services. 

Because OMB is asking for an increase in funding to meet our primary mission and 
statutory requirements, it is important for me to explain what we do. 

One of OMB’s central activities is preparation of the President’s Budget and overseeing 
its implementation across Executive Branch agencies. This is a significant government-wide 
process that ensures the continuation of core government functions and implements the 
President’s policies, priorities, and directives in all areas from economic recovery to national 
security. In helping to formulate the President’s Budget, OMB assesses the effectiveness of 
agency programs, policies, and procedures; weighs competing funding demands within and 
among agencies; and works with agencies to set funding priorities. Once Congress enacts 
appropriations and authorization bills, OMB is responsible for the execution of Federal 
budgetary policies and provides ongoing policy, program and management guidance and 
oversight to Federal agencies. In addition, OMB is charged with statutory responsibilities 
defined in the Budget Enforcement Act, the Budget Control Act, the Statutory Pay-As-You-Go 
Act, the Federal Credit Reform Act, and other budget enforcement laws enacted by Congress. In 
addition, OMB provides analysis and evaluation, oversees implementation of policies, and 
reviews the performance of government programs and program administration. 

OMB’s role includes not only budget development and administrative management 
functions, but also program and policy management. OMB focuses on developing and 
overseeing the President’s management plan and other government-wide management policies, 
and works with the agencies to ensure that these policies are implemented. This role 
encompasses oversight of how agencies devise, implement, manage, and evaluate the statutory 
programs and policies for which they are responsible. This responsibility is central to OMB’s 
efforts to assist in agency strategic planning, goal-setting, performance measurement, 
information management, evaluation, and policy research. OMB addresses critical government- 
wide issues that are helping us to create a more efficient, effective and accountable government. 

One example of OMB’s critical management work is reducing improper payments to 
individuals, organizations, and contractors. These are payments made in the wrong amount, to 
the wrong person, or for the wrong reason. When President Obama took office in 2009, payment 
error was on the rise. In November 2009, the President issued an Executive Order laying out a 
strategy to reduce improper payments, and in 2010, he signed the bipartisan Improper Payments 
Elimination and Recovery Act. OMB’s staff is responsible for spearheading the 
Administration’s efforts to reduce improper payments and implementing the law. In FY 2011, 
the government-wide improper payment rate decreased to 4.7 percent, a sharp decrease from the 
2010 error rate of 5.3 percent. We saw error rate reductions in almost every major program with 
a history of significant errors ~ Medicare, Medicaid, SNAP, Rental Housing, Earned Income Tax 
Credit, Pell Grants, and Supplemental Security Income. This resulted in Federal agencies cutting 
wasteful improper payments by $ 1 8 billion dollars and recapturing $1.2 billion in erroneous 
payments. And, we are on pace to meet the President’s goal of reducing improper payments by 
$50 billion by the end of 2012. 
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0MB is executing a number of other critical management initiatives across the Federal 
Government to drive efficiency and improvement in Federal programs. We are making better use 
of the information technology assets of the Federal Government, and eliminating or 
consolidating those that we no longer need. We are turning the tide on government-wide 
contract spending and putting ourselves on a sustainable path towards more accountable and 
cost-effective contracting. And we are reforming the Federal Government’s real estate footprint 
to save money and make better use of our existing space. 

0MB is also responsible for reviewing significant new rulemakings and ensuring that our 
regulatory system is cost-effective, evidence-based, and modem. The Administration’s 
regulatory strategy maintains a common-sense balance between our obligation to protect the 
health and safety of Americans and our commitment to promoting economic growth, job creation 
and irmovation. And we are seeing results. The net benefits of regulations issued through the 
third fiscal year of the Obama Administration have exceeded $91 billion - over 25 times the net 
benefits through the third fiscal year of the previous Administration. In addition, 0MB is 
coordinating the Administration’s historic government-wide review of regulations on the 
books. In August, more than two dozen agencies issued their final retrospective review plans 
and detailed the regulations they plan to revisit, including over 500 initiatives that will reduce 
costs, simplify the system, and eliminate redundancy and inconsistency. Just a small fraction of 
the retrospective review initiatives will save more than $10 billion dollars in the near term — with 
far more savings to come. 

Over the course of the past several years, the Congress has made 0MB the responsible 
agency for the implementation of major pieces of legislation from the Statutory Pay-As-You-Go 
Act of 2010 to the GPRA Modernization Act of 2010 to most recently the Budget Control Act of 
2011. This names just a few. Meeting Congress’ mandates and carrying out these statutory 
responsibilities effectively on behalf of the Administration requires significant work by 0MB 
staff in the areas of the Federal budget, oversight and management, and regulatory oversight. 

By putting OMB’s budget request in the context of our core responsibilities and the 
services our staff provide, I hope the Subcommittee will support our request of $91.5 million. 

The budget request represents a critical, and minimal, investment with large return in the form of 
budgetary savings, decreased improper payments, smart regulations, improved program 
oversight and management, and strong economic analyses that the Administration and Congress 
demand, depend upon, and deserve from us. 

In addition to the funding requested to support OMB’s core missions, the FY 2013 
Budget includes $1 million for the Partnership Fund for Program Integrity Innovation 
(Partnership Fund), which is $1 million above the FY 2012 enacted, and $5 million in the 
Integrated, Efficient and Effective Uses of Information Technology (lEEUIT) accoimt, which is 
the same as the FY 2012 enacted. Because OMB has a unique vantage point within the 
government that allows it to look across all Federal agencies to develop and share best practices 
for resource allocations, these programs are managed by OMB in order to improve program 
integrity and information technology. 

The Partnership Fund works with state and local governments to find and test new ways 
to improve program integrity, efficiency and service. For example, the Partnership Fund, in 
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cooperation with the Centers for Medicare and Medicaid Services, is conducting a pilot with 
states to define patterns of fraud in Medicaid programs and allow states to access analytic tools 
used within the Medicare program. In another example, the Partnership Fund and the 
Department of Labor are working with states to test whether data compiled by financial 
institutions for their own fraud detection purposes can reduce high rates of overpayment by 
identifying claimants who are receiving both electronic payroll deposits and Unemployment 
Insurance benefits deposits in order to follow-up appropriately regarding any changes to their 
eligibility. The $1 million request will support three existing FTE and program administration 
costs including contractual support for the Collaborative Forum, which helps fulfill OMB’s 
statutory requirement to determine pilots in consultation with stakeholders. I would like to 
underscore that the FY 2010 appropriations language requires that, in the aggregate, the pilots 
save at least as much as they cost. 

The President’s Budget requests $5 million for lEEUlT to maximize the Government’s 
return on investment in information technology (IT). The Federal Government invests $80 
billion in IT. lEEUIT is designed to make sure the Federal Government is managing this 
investment more efficiently and effectively. In FY 2013, lEEUlT will build on its work in 
FY 2012. Specifically lEEUIT will fund major improvements to the IT Dashboard, a website 
enabling federal agencies, industry, the public and other stakeholder to view details of Federal IT 
investments. This investment will increase visibility into agency IT investments and enable 
CIOs, 0MB and Congress to quickly pinpoint waste and duplication. lEEUIT will also double 
down on the early results fiom TechStat and provide expert resources and analytical capabilities 
to root out and fix or terminate poorly performing or duplicative IT investments. lEEUIT will 
also fund activities designed to drive down commodity IT costs, such as data center 
consolidation, shared incubation pilots and a centralized catalog of commodity IT products and 
services accessible by every agency. 

This builds upon successes to date in making Federal IT more efficient and effective, and 
it highlights the government’s commitment to innovating with less. For example, under the 
Federal Data Center Consolidation Initiative, agencies have closed more than one hundred data 
centers, with 525 to be closed by the end of the calendar year 2012 and 1,080 data centers 
through 2015. The FY 2013 Budget reflects savings of over $300 million through this data center 
program and more to come in outyears. By holding underperforming IT projects accountable 
through TechStat reviews, we are cutting waste to deliver innovative technology solutions 
sooner, and at a lower cost. To date, more than 290 reviews have been conducted resulting in 
cost reductions and avoidance of over $4 billion. 

Let me conclude by saying that I look forward to working with you on the OMB FY 2013 
budget request as well as passage of the FY 2013 appropriations bills. Chairwoman Emerson, 
Ranking Member Serrano, and Members of the Subcommittee, an investment in OMB creates 
significant returns. The tight discretionary funding caps require the Federal Government to do 
more with less and OMB plays a central role in helping both the Administration and the 
Congress tackle the fiscal challenges we face today. 

Thank you for allowing me the time to discuss the President’s FY 2013 budget request 
for OMB. 
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Mrs. Emerson. Thank you so much. 

I think what we will do is take a brief recess, and we will come 
back as quickly as we can. 

[Recess.] 

Mrs. Emerson. We will go ahead and start again. 

Thank you so much for your patience. I hate doing that, and we 
will have another set of votes in about an hour, so we will try to 
zip through this as fast as we can. 

COMMUNICATION WITH CONGRESS 

One thing, and I did talk to you about this when you were in my 
office, but I still want to raise it, particularly for the record, is the 
lack of interaction between the 0MB and the Congress, particu- 
larly the House Republicans. Last year we didn’t have any inter- 
action, I guess is the best way of saying it, with the exception of 
getting letters from the Administration about problems they had 
with certain specific pieces of appropriations bills, that sort of 
thing. And with the exception of meeting with the deputy over at 
0MB to discuss some reprogramming for some White House ren- 
ovations, I mean seriously, no interaction whatsoever other than 
one time with Director Lew after he told me he would work with 
me on something, and I was rather insulted by his compromise. 

But anyway, my point in saying that is to ask you if you have 
plans on how you are going to work with the Congress? I don’t 
know what your management style is, whether you plan to discuss 
issues with me, with Mr. Serrano, with other House Subcommittee 
Chairs? Or are you going to kind of keep at arm’s length? I am just 
curious about your style of management. 

Mr. ZiENTS. Well, we have already had the opportunity to sit 
down, and I enjoyed that. I was looking forward to today. I think 
that is consistent with my approach and OMB’s approach going for- 
ward. So we will be available and interested in talking through 
issues. 

Mrs. Emerson. I appreciate that. I think we were pretty good 
last year in getting all of our appropriations bills done. We worked 
very collegially together, and then all of a sudden, things get over 
to the Senate, and everything kind of grinds to a halt. Let me ask 
you what opportunities you have to work with the Senate and actu- 
ally get them to move along, or is that something that they may 
not even be willing to listen to you on? 

Mr. ZiENTS. Well, I think we all need to work together better 
going forward. It is hard to answer in the broad concepts. Cer- 
tainly, we are interested in moving quickly on different items and 
working across the Houses and doing what we can to facilitate. 
There is only so much that we control, as you know. And I promise 
you that we will work hard to move things forward. 

Mrs. Emerson. Yes, because it would be great — I see the work- 
load we have ahead after the elections, and if we can get some of 
our appropriations bills negotiated in advance of the August work 
period, but that would profitably be overly optimistic. But anything 
that you can do to help nudge along this process, I just think the 
more we get done earlier, the more transparent we are, the better 
it reflects on all of us as a body of Congress, if you will. Unless, 
of course, there is a philosophy that we should wait until after the 
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election to do all of the negotiating. I don’t know what that is, but 
I would think for your planning purposes, it would be helpful if we 
got our work done sooner rather than later. 

Mr. ZiENTS. Great. 


SEQUESTRATION 

Mrs. Emerson. Let me ask you, too, on the issue of sequestra- 
tion, the imminent end of the tax cuts that were enacted during 
the Bush administration, on the debt limit, do you meet frequently 
with Chairman Camp and Chairman Upton, perhaps even Chair- 
man Ryan to discuss these issues? Is that how you do it? I am curi- 
ous what the process is. 

Mr. ZiENTS. I think we all agree that the sequester is bad policy. 
It is actually a forcing function. And in the President’s budget, 
there is more than enough deficit reduction, balanced deficit reduc- 
tion, to replace the $1.2 trillion through the sequester. So we look 
forward to working together to make sure that the sequester goes 
away and is replaced with balanced deficit reduction. 

Mrs. Emerson. And in the event that sequestration doesn’t go 
away, I think all of us want us to do our work rather than having 
to rely on the forced reductions, but have you all begun giving 
guidance to the agencies, nonetheless? 

Mr. ZiENTS. No. I think that would be premature. We are hopeful 
that the bad policy will be replaced with balanced deficit reduction. 
And if that doesn’t happen, at the appropriate point, we would do 
the necessary planning. But we are not doing any of that planning 
at this point. 

Mrs. Emerson. Okay. I am going to keep to my 5 minutes for 
right now. 

So I will let you go, Mr. Serrano. 

Mr. Serrano. That means I better keep to my 1 and a half min- 
utes — five. 

Welcome again. We apologize for having to go vote. That little 
thing we do in Congress; we have to go vote. 

BUDGET REQUEST 

Your budget has a 2.3 percent increase from fiscal year 2012, 
which would support, among other things, 512 employees. As you 
well know, since your staff has reviewed the budget request of al- 
most every other agency under our jurisdiction, not many agencies 
were allowed to request an increase. How do you justify this re- 
quest, given that we are in a period of cutting, not augmenting, 
budgets everywhere else in government? 

Mr. ZiENTS. Well, I think that 0MB as a small, people-intensive, 
staff-intensive agency, meaning if you look at the total cost of 
0MB, between steff and staff-related costs and the IT system that 
we need to maintain to do our work, you are well north of 95 per- 
cent of our budget. So there aren’t the opportunities that you have 
at other agencies to reduce the cost in contracting or in IT or in 
printing or travel or other areas. So it really does come down to 
staff. 

If you look at our request, I do believe that it is the minimum 
we need to do our job. And our job, as all of us have articulated, 
is broad and deep and ultimately results in better use of taxpayer 
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dollars. So we are asking to restore six of the 16 positions that we 
went down in total staff between fiscal year 2011 and fiscal year 
2012. 

If you actually look across time at OMB’s budgets, if you take a 
10-year look, across those 10 years, this is nominal dollars. 0MB 
is up 32 percent. If you think of CBO as a benchmark, it is up 
about 60 percent. And GAO is up 37 percent. So, across time, 
OMB’s budget has been very lean. These six staff are the necessary 
six staff we need to do our job and fulfill our responsibilities, 
which, as we have talked about, can result in tens of billions of dol- 
lars in cost savings. 

Mr. Serrano. I should make it clear, and I should have done this 
before the question, that I am not part of that group of Members 
of Congress that believes that cutting the budget to the bare 
bone — and all you hear these days is cut the budget, cut the budg- 
et, cut the budget, and I think it is a dangerous situation because 
there are investments you could make in education and infrastruc- 
ture that actually create jobs and build a stronger future. 

But I have accepted the fact that that is where we are going. We 
are going to continue to cut the budget to the bare bone. And until 
that changes, one has to ask questions like I just asked you. When 
you consider that 0MB was up 2.3 percent, GAO and CBO were 
each cut 6.4 percent, and that our personal accounts here in Con- 
gress were put 6 percent, so, you know, how do you argue for an 
increase was the reason for my question. 

Mr. ZiENTS. I think at the end of the day, the small increase has 
a very high return for taxpayers across all agencies. 

CONTRACTING OUT 

Mr. Serrano. Let me ask you, frequently, it can be cheaper to 
have government employees perform functions in-house than it is 
to contract the functions out. Being in a climate where saving 
money is paramount, how are you making sure that they are look- 
ing to save money by bringing contracted operations back in-house? 
Also what guidance are you giving agencies to make sure that they 
are complying with relevant rules about contracting out? 

You know, there was a period of time, and I have been here long 
enough in the House to know that, that everybody fell in love with 
the idea of contracting out. It could be done better out there than 
government employees can do it. But then we found out that it is 
very costly to do it out there, and in many cases, you had a situa- 
tion where you had a contracted-out person sitting next to a person 
who is a government employee and that person was governed by 
certain government rules, including ethics rules, and this person 
was not, and it created a mess. Now there seems to be a look at 
this again. So what are you doing? 

Mr. ZiENTS. Overall, we have taken a hard look at contracting. 
So contracting compounded at about 12 percent per year during the 
prior Administration. So contracting doubled from around $200 bil- 
lion to around $500 billion across the Bush Administration. So 
there was an opportunity to take a hard look. Increase competition, 
decrease the reliance on cost reimbursement contracts, move to- 
ward fixed price contracts wherever possible. So I think than in an 
environment where every dollar counts, and agency budgets are 
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under a lot of pressure, we are taking a very hard look at con- 
tracting, and across the last couple of years, contracting was down 
for the first time by $15 billion across government and then flat 
this year. So we have stopped that unsustainable growth. Part of 
it is to make sure that each position that is contracted out makes 
sense. There are some situations where the contracting led to con- 
tracting out of inherently governmental positions. That is some- 
thing we should not be doing, and those positions are being 
brought in-house. 

Mr. Serrano. Just to finish up, that trend toward more con- 
tracting out you think has stopped somewhat? 

Mr. ZiENTS. It hit about $550 billion. Last year, it was about 
$535 billion, and that was the second year in a row that it was a 
decreased level, which is the first time that has happened in 18 
years. 

Mr. Serrano. Thank you. Madam Chair. 

Mrs. Emerson. I am glad you brought that issue up. I always get 
worried that sometimes when we unnecessarily contract out, espe- 
cially a function that perhaps the manager of it doesn’t know how 
to do it, that they don’t necessarily know if the contractor is doing 
things efficiently or productively. Does that make sense? 

Mr. ZiENTS. That is right. There are inherently governmental, 
which we are not meant to ever contract out. And there is also 
agencies needs to maintain control over their operations. So they 
have to have the expertise in-house to control and manage the op- 
erations. We had situations where contractors were managing con- 
tractors. That is obviously not a sustainable process. 

So, yes, we need to make sure that we never contract out inher- 
ently governmental functions and that we make sure that we have 
sufficient Federal staff to maintain control of our operations. 

Mrs. Emerson. I can tell you, I know people who are friends of 
friends who are working on contracts and when I start asking them 
lots of details, I could tell they were not well managed and nobody 
had a clue what they were doing. 

Mr. Serrano. I am trying to remember years back here in this 
Subcommittee, where we had information where for every dollar 
that was being spent on a contractor, a government employee could 
have done it for half or whatever. So there is so much — it sounds 
simple, you know, especially in an era of antigovernment feeling by 
a lot of folks, take it out of here and give it to someone else, some- 
times the folks here or there are the ones who could do a better 
job. 

Mrs. Emerson. Indeed. 

Mr. Alexander. 

Mr. Alexander. Thank you. 

NEW REGULATIONS 

Mr. Zients, I am looking at a memo that went out this morning 
from 0MB and OIRA that asks each agency to consider the cumu- 
lative impact of new regulations before imposing those new regula- 
tions. It shows that 0MB wants to exercise more oversight over 
those regulatory agencies. In reviewing the most economically sig- 
nificant regulations, OIRA reviews the cost-benefit analysis pre- 
pared by the regulatory agencies to see if it conforms with 0MB 
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guidelines. So the question is, you had at one time 90 employees 
that were looking at those regulations, and over a period of time, 
that number has dwindled to 45; is that correct? 

Mr. ZiENTS. I think the number is a little north of 45, somewhere 
in the 48 to 49 range. But yes, you are right; it is somewhere 
around 45. 

Mr. Alexander. Do you think that is adequate? 

Mr. ZiENTS. Yes, I do. I think it is important to know that OIRA 
has deep expertise in regulatory review and policy assessment. At 
the same time, OIRA works with the whole of 0MB when it is eval- 
uating a particular regulation. 

So one should not only think of the staff of OIRA, which has deep 
expertise in regulatory review, but also think of the different areas 
of 0MB, whether it is health care or energy or the environmental 
area, OIRA is working with colleagues across 0MB as part of that 
regulatory review process. 

Mr. Alexander. Okay. It just seems strange that during this Ad- 
ministration, that there have been almost twice as many new regu- 
lations as the previous President, and so it just seems like if you 
are going to increase more oversight, you can’t do that with fewer 
people. 

Mr. ZiENTS. I think, at the end of the day, there are two areas 
that really matter with regulation if you are looking at the eco- 
nomic benefit. First is net benefits, and the net benefits of regula- 
tions in the Obama Administration is significantly higher than the 
previous Administration. To look at cost, so net benefits is a func- 
tion of benefits and cost. To look at cost, the cost of regulation in 
the first 3 years of the Obama Administration is lower than the 
cost of regulation in the final 3 years of the Bush Administration. 

Mr. Alexander. Thank you. 

Mrs. Emerson. Mr. Diaz-Balart. 

Mr. Diaz-Balart. Thank you. Madam Chairwoman. 

Mr. Zients, thank you for being here. Thank you for your service. 

MEDICARE COSTS 

A couple of questions, if I may. The CBO, when they are dealing 
with their Medicare projections, they talk about that Medicare will 
consume 8.6 percent of our GDP by 2050. But your shop says that 
it will grow to 5 percent of GDP by 2050. I think I got that right. 
That is a pretty significant difference. What does 0MB know that 
CBO doesn’t that would lead to any almost 4 percent difference in 
GDP in net growth? 

Mr. Zients. I don’t have those figures in front of me. What I will 
say is the ACA, the Affordable Care Act, CBO scored as saving over 
$100 billion this decade and more than a trillion in the following 
decade. 

In the President’s budget, the fiscal year 2013 budget, the Presi- 
dent puts forward over $360 billion of additional Medicare savings. 
So this President has been very focused on Medicare and health 
care savings, and the Affordable Care Act and the specific pro- 
posals in this year’s budget, the fiscal year 2013 budget, bring us 
forward in terms of bringing down Medicare costs. 
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Also, this year Medicare costs, on a per capita basis, were in line 
with GDP, so much lower than they have been historically. So the 
policies are having an impact. 

Mr. Diaz-Balart. On that issue, though, on page 58 of your ana- 
lytical perspectives, it says that beyond 2022, quote, the fiscal posi- 
tion gradually deteriorates, mainly because of the aging population 
and the high continuing cost of the government’s health programs. 

Mr. ZiENTS. That is right. That is the impact of the Baby 
Boomers. So on a per capita basis, costs are under much better con- 
trol than they were. We do have the Baby Boomers adding tens of 
millions of new people to Medicare across time. So the progress we 
have made on Medicare is important progress. We do have more 
work to do as we enter the next decade. 

Mr. Diaz-Balart. But, unfortunately, it seems like the Presi- 
dent’s submitted budget doesn’t deal with that issue. It doesn’t 
come up with specific recommendations as to how to deal with 
what, according to you, is a deterioration. And we understand why 
it is an unsustainable path, and yet there is no specific rec- 
ommendation. 

Mr. ZiENTS. I think the President’s budget absolutely makes 
progress on the situation. The Affordable Care Act, as I mentioned, 
$100 billion; $1 trillion in the following decade; and then $360 bil- 
lion of savings in the President’s budget on Medicare and Medicaid 
and health care overall. 

Does this solve the problem across a 75-year window? No. Does 
it make significant progress in this decade? Absolutely. 

Mr. Diaz-Balart. Again, in your words, though, it is 2022. This 
is not a million years from now, and it talks about deterioration. 
So, again, the question is, what does one define as kicking the can 
down the road? And by the way, the numbers don’t lie. When you 
realize that, as you call it, the fiscal deteriorating position, starting 
in 2022, I don’t consider that a fix. 

Mr. ZiENTS. I think that is significant progress. There is more 
work to be done, and the President looks forward to working with 
Congress to tackle those problems. 

president’s budget submission 

Mr. Diaz-Balart. Let me ask you more of a procedural issue. 
This is a bit of a softball. Obviously, since the 1920s, since 1921, 
according to my staff, the President has had to submit a budget. 
Since 1990, it has been common for a new President to miss the 
deadline on the President’s first budget submission. Everybody un- 
derstands that. But for some reason. President Obama has missed 
it 3 out of his 4 years, and that is an unprecedented failure to sub- 
mit a budget on time. Why is that? 

Mr. ZiENTS. I think we are in a very difficult fiscal situation, and 
bringing together the policies and the analytics and the numbers 
takes a lot of thought and a lot of time. This year, the budget was 
one week later than you had anticipated. At the same time, it is 
here, and we are ready to discuss it. I think our energies should 
be put against putting the President’s budget into legislation and 
tackling our fiscal situation. 

Mr. Diaz-Balart. Again, and by the way, it is not the end of the 
world because you at least did submit a budget, unlike the Senate, 
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that obviously has said that they are not going to either take up 
the President’s budget or submit their own. It is just interesting, 
after FDR met the deadline after Pearl Harbor; you know, Presi- 
dent Johnson met the deadline after President Kennedy’s assas- 
sination; President Bush met the deadline after 9/11. I am just cu- 
rious as to why. I understand the time is difficult, but I don’t think 
they are more difficult then after 9/11 or after the assassination of 
a President or after Pearl Harbor. Again, it is not the end of the 
world, but it is just kind of interesting, kind of a pattern of consist- 
ently missing deadlines. Should that worry us? Is that consistent? 

Mr. ZiENTS. No. I think we should put our energy against our fis- 
cal situation, getting ourselves on a sustainable path, reducing our 
deficits across time, and getting to a point where debt as a percent- 
age of GDP is stable, and the President’s budget achieves all of 
that. 


THE NATIONAL DEBT 

Mr. Diaz-Balart. On that note, and I know I am running out of 
time. Madam Chairwoman, but I do want to state that it is inter- 
esting if we go ahead with the President’s budget, we would be — 
there are only two Euro zone countries that would have higher 
debt in proportion to their GDP, which is Ireland and Greece. So 
I am not quite sure that that is exactly showing great leadership 
as far as getting our debt in control and getting our spending in 
control and our deficits in control. Again, the reason I mentioned 
the issue 

Mr. ZiENTS. I don’t think we are Ireland or Greece. 

Mr. Diaz-Balart. We are not, thank God. 

Mr. ZiENTS. If you look at interest rates in this country and the 
economic growth that we are now beginning to experience. 

But we do agree that we have fiscal problems and we need to 
tackle them, and the President’s budget does that. It brings deficits 
down across time to below 3 percent, and it stabilizes debt as a per- 
centage of GDP, which is a major milestone. And as I said, we have 
more work to be done. 

Mr. Diaz-Balart. And you are absolutely right. If we were 
Greece or Ireland, our debt would have been degraded. Oh, I am 
sorry, that already happened. 

Obviously, we are not Greece or Ireland, but our budget at 8.5 
percent of GDP; again, that is above every Euro zone country ex- 
cept for Greece and Ireland, and it is obviously an unsustainable 
path. 

My frustration is we don’t see from this President a serious at- 
tempt, for example, to deal with the Medicare, which, according to 
actuaries and CBO, is bankrupt in a decade. We wish we would see 
a little more aggressive leadership in terms of long term finally 
dealing with that issue, which we are not getting. That is part of 
my frustration. 

Mr. ZiENTS. I beg to differ. The President has shown real leader- 
ship here. Starting back in April, this summer around the debt 
ceiling negotiations, just recently with this budget, over $4 trillion 
of deficit reduction, done in a balanced way with $2.50 of spending 
cuts for every dollar of revenue increase. 
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Mr. Diaz-Balart. Again, we will respectfully agree to disagree 
on that because I think there are a lot of gimmicks in that budget, 
including using money that is already — using stuff that is already 
done, double counting funds that are already done, and also includ- 
ing funding, like the war funding, which, look, we can go back and 
forth. So I think there are a lot of gimmicks. But that is not my 
frustration as much as other things. My biggest frustration is the 
fact that there is no attempt to deal with what is consuming, what 
is killing us, what is going to bankrupt our country, which is unless 
we are able to reform entitlements, we will continue to face this 
path. But that is a discussion for another day. 

Thank you. 

Mrs. Emerson. I have two quick questions, and I think Joe is 
going to have one. And then we have votes again. And guess what, 
we are going to let you go, and we are submitting a lot of questions 
for the record. I would be grateful if you would get back within 30 
days. 

Mr. ZiENTS. Sure. 


FEDERAL BUILDINGS FUND 

Mrs. Emerson. That is sort of my new rule this year. 

We talked about this, but hopefully, you have had a chance to 
think about the whole conundrum we face with the GSA Federal 
Building Fund Construction Account. Seriously, over the last cou- 
ple of years, funding constraints have limited any kind of new con- 
struction activity. And there are some important projects that we 
really need to be working on; the Homeland Security headquarters 
building, our ports of entry, courthouses, the FBI Headquarters. 
And I think construction costs still today are somewhat less than 
they were let us say 2 years ago. So what ideas do you have to try 
to advance necessary construction projects forward within our cur- 
rent funding constraints? And second, there are some State and 
local governments that have entered into public-private partner- 
ships to take on capital projects, and I wonder if this is possible 
to do on the Federal level? 

Mr. ZiENTS. I think this is part of the difficult period we find our- 
selves in, where agency budgets are under a lot of pressure, and 
overall we face the fiscal situation we just discussed. The Federal 
Buildings Fund is up from fiscal year 2012 in the fiscal year 2013 
budget, but it is not a lot of money, and therefore, it has to be de- 
ployed against the highest return on investment projects. To the 
extent there are particular arrangements that you see as successful 
in other settings that you believe we should evaluate, we are open 
to working with your staff to evaluate those and see if they make 
sense in the context of protecting taxpayers and making sure that 
we are doing the right thing. 

Mrs. Emerson. I would appreciate that, and I think we probably 
need to explore that. But keep in mind that part of the problem 
that we have in funding some of those construction needs is be- 
cause of the way that 0MB scores and CBO scores us, in other 
words, let’s just say we needed to take $2 billion up front, and I 
am just making this up, knowing that we don’t have that much 
money, but let’s just say we had to take $2 billion to complete three 
priority projects, homeland security, et cetera, then I have to count 
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that $2 billion against my spending this year even though the 
spending would occur over several years. So in other words, I have 
to find an across-the-board cut of $2 billion in every single other 
one of my programs, so it would be even more interesting and help- 
ful if we could perhaps talk about how all of these are scored. 

Mr. ZiENTS. Again, I am open to talking about that. I think actu- 
ally having the discipline of finding that $2 billion is a good dis- 
cipline. We don’t want to open up the floodgates, and we want to 
make sure that we are doing a very disciplined analysis of make 
versus buy, particularly given that the Federal Government has a 
very low cost to capital when benchmarked against real estate de- 
velopers. But again, I want to be clear that we are open to working 
with your staff on specific ideas to see if they make sense in the 
context of the fiscal situation that we are in. 

Mrs. Emerson. And I appreciate that, and we will follow up with 
you about that. 

BENEFIT COST ANALYSIS OF FEDERAL PROGRAMS 

And then the last question I wanted to ask, back in the end-of- 
the-year appropriations bills, we have some language with regard 
to A-94 and lifecycle costs and you all were to get a report to us. 
Do you happen to know the status of that? 

Mr. ZiENTS. That is due in June, I believe, and we are on track 
to deliver that. 

Mrs. Emerson. Are you? Excellent. Thanks. 

Let me thank you very much for coming. I appreciate it, and I 
am sorry we have had to interrupt so many times. 

Joe. 

Mr. Serrano. Thank you so much, and thank you for your serv- 
ice and the work you are trying to do. 

Sometimes you listen to some of our colleagues, and you are just 
amazed at how much havoc President Obama has caused in a short 
period of time, wrecking the economy and everything else and how 
wonderful everything was before that, and how there were no wars 
and we were spending no money and everything was just well. 

The last time I remember, there was a President called Clinton, 
who left a surplus, and then we spent that surplus looking for 
weapons of mass destruction. And we actually found those weapons 
of mass destruction, and they are called crumbling schools and pov- 
erty in some parts of our country. Disservice to a lot of folks. They 
exist right here. 

But anyway, I know it is an even number year, so we will keep 
hearing more of this as time goes on. 

DISCRETIONARY SPENDING CAP 

Let me ask you a question, today the Budget Committee came 
out with a budget release. What do you think is the impact of a 
discretionary cap of $1,028 trillion, as opposed to the $1,047 trillion 
level agreed to last year in the Budget Control Act, which, by the 
way, I am not an expert on that particular committee, but I am try- 
ing to find out how you agree to something that is in law last year, 
and now you reduce it again, which goes to my earlier statement? 
Anyway, what do you think will be the impact of this? 
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Mr. ZiENTS. First of all, I think it is breaking a deal. The deal 
was done. It was done at the 1.047 level. 

Mr. Serrano. And that was bipartisan? 

Mr. ZiENTS. Absolutely. So I think that is hard to deal with, be- 
cause you want to be able to stick to the terms that have been 
agreed to on a bipartisan basis. 

I think the impact would be devastating in many areas. The cap 
that we agreed to is already bringing discretionary spending, the 
nonsecurity side, down to its lowest level since the Eisenhower ad- 
ministration. It is painful cuts to begin with. So when you take a 
level that required a lot of hard trade-offs and then you decrease 
it even further, you go right after some of the areas that are most 
important to this country and this country’s future competitiveness: 
Education, innovation, infrastructure, the priorities that we all 
share for this country to compete in this global economy. 

So it was already a difficult series of trade-offs to get to the 
agreed to level. Taking it lower by $20 billion or so would have dev- 
astating consequences. 

Mr. Serrano. Thank you for your answers, sir. And thank you 
for your service to our country, and good luck. 

Mrs. Emerson. Thank you. Director Zients. 

[The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on the Office of Management and Budget FY 2013 Budget 

Rep. Emerson 

The Partnership for Public Service periodically does an employee survey called The 
Best Places to Work in the Federal Government that provides an assessment of how 
Federal employees perceive their jobs and agencies, providing insights into issues 
ranging from leadership and pay to teamwork and work-life balance. 

OMB’s scores have been dramatically declining in recent years. Your overall scores 
have fallen from 79.4 in 2009 down to 57.4 in 2011. 

• What steps are you taking to improve your employees’ job satisfaction? 

In response to the Partnership for Public Service Best Places to Work rankings, OMB 
launched a rigorous organizational analysis and action planning effort to directly and 
proactively address staff concerns. 

In spring of 20 1 1 , OMB created a new job position of Associate Director for Management 
and Operations, who works with staff at all levels to strengthen internal communication 
and management across the institution. Over the past 1 8 months, OMB issued guidance 
outlining expectations for working after hours and earning compensatory time to help 
maintain consistent practices across the agency. To address workplace flexibilities, tele- 
work is being implemented across the agency to test the extent to which such work ar- 
rangements can be a viable alternative at OMB. A voluntary executive coaching program 
was launched for first line managers and supervisory training on specific management 
topics was provided. Staff training opportunities were also offered in-house to build upon 
existing technical competencies. 

In addition to initial, immediate organization improvements, survey results were analyzed 
at the divisions and statutory office level. Action planning teams were established 
within each work unit and the groups were charged with conducting focus groups and 
one-on-one interviews with staff to develop specific, measurable actions to address em- 
ployee concerns. This allowed each work unit to undertake specific, customized efforts 
to address individual employee concerns. 

Mangers and staff at all levels have taken an active role in the implementation pro- 
cess. Senior managers conducted all-hands meetings to discuss their action plans and 
outline next steps; subsequently, many divisions established staff-led implementation 
teams to chart and measure progress. In particular, divisions/offices are begiiming to look 
at workload issues, allocation of assignments/portfolios, and work/life balance issues. Ini- 
tial efforts have centered on managers conducting meetings with each staff person to 
discuss a range of issues including answering questions about OMB’s policies on telework, 
compensatory time, and BlackBerry use . 

As a result of the office- and division-specific efforts, OMB identified agency- wide actions, 
key milestones, and responsible parties. Staff at all levels are engaged in the process. 

On an ongoing basis, all managers and staff are working in conjunction to strengthen 
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communications, provide workplace flexibility options that ensure work/life balance, 
proactively engage staff in performance planning and individual development, review 
existing work processes and support a culture that values learning and develop- 
ment. OMB’s strength is its staff. For FY 2013, 0MB is requesting $91.5 million in 
budget authority and 512 full-time equivalents (FTE). This request represents an increase 
of $2.1 million (or 2.3 percent), above the FY 2012 enacted level of $89.5 million. This 
increase would allow OMB to make necessary technology improvements to the govern- 
ment-wide budget system, and to restore six career staff positions, bringing total staffing 
to 512 — ten below the staffing level in FY 2011. 


• How many political appointees work at OMB? 

* How does this compare to previous years and Administrations? 

OMB currently has 47 political staff. 

The current level of political staff is consistent with previous years, where it has ranged 
up to 55 appointees. Below is a snap shot of the number of political staff in OMB at the 
time each new Director was appointed to OMB. Please note that these are all snap shots 
in time and may change on a pay period by pay period basis. 

FY 2001 -44 (Mitch Daniels) 

FY 2003 - 47 (Joshua Bolten) 

FY 2007 - 42 (Robert Portman) 

FY 2008 - 39 (James Nussle) 

FY 2009 - 55 (Peter Orszag) 


In January, the President made a recess appointment for the director of the Consumer 
Financial Protection Bureau and three members of the National Labor Relations 
Board. There is great controversy over whether or not the Senate was in session 
and if these appointments are legitimate. It seems likely that the courts will have to 
get involved in deciding this matter. 

• From a resource utilization perspective, is it a good idea to devote resources to 
activities that create uncertainty and will likely be challenged in the courts? 

• From a management perspective, is it good when the legitimacy of the agency 
head is questioned? 

• When the NLRB and the CFPB take regulatory and enforcement actions, will 
you be advising them to develop contingency plans in the case that courts de- 
termine their actions are illegitimate? 

• Is it reasonable to assume that making appointments that are likely to be chal- 
lenged in court will create uncertainty for US businesses? 
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• Do you expect the Administration to make additional appointments this year 
when the Senate is in pro forma session? 

As the Department of Justice has advised (see http;//'www.justice.gov/olc/2012/pro-forma- 
sessions-opinion.pdf), the President’s recess appointments to the Consumer Financial 
Protection Bureau and the National Labor Relations Board were within the President’s 
constitutional authority. These appointments to vacant leadership offices have allowed 
the two agencies to perform important statutory functions, such as protecting the rights 
of consumers and working Americans, thereby promoting certainty and stability for U.S. 
businesses. I have no information on whether the Administration will make additional 
recess appointments. 


The President’s budget request proposes several funding prohibitions and legislative 
language changes. An example of a funding prohibition is language proposed to 
prohibit funds for A-76 studies. An example of a legislative language change is a 
proposed provision to amend Federal election law to require Senate candidate 
committees and supporters of Senate candidates to file campaign finance reports 
electronically. 

• How many funding prohibitions are included in the President’s budget request? 
Please provide a comprehensive list of proposed funding prohibitions. 

• How many legislative proposals is the Administration asking the Appropriations 
Committee to enact? Please provide a comprehensive list of each requested le- 
gislative change. 

Attached is a list of 1 14 funding prohibitions in the President’s Budget. The list includes 
cases where the FY 2013 President's Budget proposed appropriations language that con- 
tained the phrases "none of the funds" or "no funds." This list includes the example 
provided in your question. The list does not include provisions that simply contain pro- 
visos limiting the use of funds to a specific purpose. 

Also attached is a list of the 3 1 legislative proposals in appropriations language in the 
Budget. The list includes all of the cases where the Budget proposed appropriations lan- 
guage containing the phrase "is amended." 


Attachments 
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Accounts With Appropriations Language 
That Includes "None of the Funds" or "No Funds" 


Legislative Branch 

04-0203 Congressional Printing and Binding 
GENERAL PROVISIONS 

Department of Agriculture 

12-1600 Salaries and Expenses 

12-3510 Special Supplemental Nutrition Program for Women, Infants, and Children (WIC) 

12-9913 Office of the Secretary 

12-9915 Departmental Administration 

ADMINISTRATIVE PROVISIONS_FOREST SERVICE 

TITLE VII_GENERAL PROVISIONS 


Department of Commerce 

13- 1456 Fisheries Finance Program Account 
GENERAL PROVISIONS 

Department of Defense— Military Programs 
17-161 1 Shipbuilding and Conversion, Navy 
17-4557 National Defense Sealift Fund 
97-0100 Operation and Maintenance, Defense-wide 
ADMINISTRATIVE PROVISIONS 
GENERAL PROVISIONS_THIS TITLE 
TITLE V11I_GENERAL PROVISIONS 

Department of Health and Human Services 
75-0142 Aging Services Programs 
75-0350 Health Resources and Services 
75-0391 Indian Health Facilities 

75-0944 Toxic Substances and Environmental Public Health, Agency for Toxic Substances and 
Disease Registry 

75-1362 Susbstance Abuse and Mental Health Services Administration 
ADMINISTRATIVE PROVISIONS 
GENERAL PROVISIONS 

Department of the Interior 

14- 0804 Surveys, Investigations, and Research 
14-4523 Working Capital Fund 

1 4-5020 Land Acquisition 



125 


14-5173 Central Valley Project Restoration Fund 
ADMINISTRATIVE PROVISIONS 
GENERAL PROVISIONS 

GENERAL PROVISIONS^DEPARTMENT OF THE INTERIOR 
TITLE IV GENERAL PROVISIONS 


Department of Justice 

15- 0700 Salaries and Expenses 

GENERAL PR0VIS10NS__DEPARTMENT OF JUSTICE 
Department of Labor 

16- 0174 Training and Employment Services 
16-0181 Office of Job Corps 

16-0400 Salaries and Expenses 

16-4204 Pension Benefit Guaranty Corporation Fund 

GENERAL PROVISIONS 

TITLE V GENERAL PROVISIONS 


Department of State 

19-0113 Diplomatic and Consular Programs 
1 9-0202 East- West Center 

19-0535 Embassy Security, Construction, and Maintenance 
19-1022 International Narcotics Control and Law Enforcement 
19-1031 Global Health Programs 

19-1124 Contributions for International Peacekeeping Activities 
19-1126 Contributions to International Organizations 
72-1015 Complex Crises Fund 

95-8276 Israeli Arab and Eisenhower Exchange Fellowship Programs 


Department of the Treasury 

ADMINISTRATIVE PROVISIONS_DEPARTMENT OF THE TREASURY 
TITLE VI_GENERAL PROVIS10NS_THIS ACT 


Department of Education 
GENERAL PROVISIONS 

Department of Energy 

GENERAL PROVISIONS_DEPARTMENT OF ENERGY 
TITLE V_GENERAL PROVISIONS 
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Department of Transportation 
69-0102 Salaries and Expenses 

69-0121 Operating Subsidy Grants to the National Railroad Passenger Corporation 

69-0125 Capital and Debt Service Grants to the National Railroad Passenger Corporation 

69-1120 Administrative Expenses 

69-1301 Operations 

69-4520 Working Capital Fund 

69-5282 Emergency Preparedness Grants 

69-8016 Operations and Research (Transportation Trust Fund) 

69-8020 Highway Traffic Safety Grants 
69-8083 Federal-aid Highways 

69-8106 Grants-in-aid for Airports (Airport and Airway Trust Fund) 

69-8158 Motor Carrier Safety Grants 

69-8159 Motor Carrier Safety Operations and Programs 

69- 8304 Payments to Air Carriers 
ADMINISTRATIVE PROVISIONS 

GENERAL PROVISIONS DEPARTMENT OF TRANSPORTATION 
GENERAL PROVISIONS THIS ACT 

Department of Homeland Security 

70- 0300 Citizenship and Immigration Services 
70-0400 Operating Expenses 

70-0530 Customs and Border Protection 
70-0540 Immigration and Customs Enforcement 
70-0550 Aviation Security 
70-0610 Operating Expenses 
70-0700 Salaries and Expenses 
70-4236 National Flood Insurance Fund 
GENERAL PROVISIONS 

Department of Housing and Urban Development 
86-0144 Fair Housing Activities 
86-0162 Community Development Fund 
86-0205 Home Investment Partnership Program 
86-0302 Tenant Based Rental Assistance 

GENERAL PROVISIONS DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 

Department of Veterans Affairs 
36-0110 Construction, Major Projects 
36-0129 National Cemetery Administration 
36-0167 Information Technology Systems 
ADMINISTRATIVE PROVISIONS 



127 


TITLE V GENERAL PROVISIONS 

Environmental Protection Agency 
68-0103 State and Tribal Assistance Grants 
ADMINISTRATIVE PROVISIONS 

General Services Administration 
ADMINISTRATIVE PROVISIONS 

Executive OIFice of the President 
11-0209 The White House 
11-0300 Office of Management and Budget 

International Assistance Programs 
11-0100 Peace Corps 

11-1082 Foreign Military Financing Program 

72-1000 Operating Expenses of the Agency for International Development 
72-1032 Peacekeeping Operations 
GENERAL PROVISIONS 

Other Defense Civil Programs 
90-0400 Salaries and Expenses 

Corps of Engineers-Civil Works 
GENERAL PROVISIONS_CORPS OF ENGINEERS_C1V1L 

National Science Foundation 

49-0551 Major Research Equipment and Facilities Construction 
Other Independent Agencies 

18-1001 Payment to Postal Service Fund, Postal Service 

20-0151 Corporation for Public Broadcasting, Corporation for Public Broadcasting 

29-0100 Salaries and Expenses, Federal Trade Commission 

48-1100 Salaries and Expenses, Office of Navajo and Hopi Indian Relocation 

82- 1300 Payment to Neighborhood Reinvestment Corporation, Neighborhood Reinvestment 
Corporation 

83- 0100 Export-Import Bank Loans Program Account, Export-Import Bank of the United States 
95-1900 Salaries and Expenses, Commission on Civil Rights 

ADMINISTRATIVE PROVISION 

ADMINISTRATIVE PROVISIONS 

GENERAL PROVISIONSJNDEPENDENT AGENCIES 
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n i LH Vm^GENERAL PROVISIONS DISTRICT OF COLUMBIA 

General Provisions Government-Wide 
GENERAL PROVISIONS 
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Appropriations Language Containing "is amended" 

Legislative Branch 

ADMINISTRATIVE PROVISIONS 

Judicial Branch 

ADMINISTRATIVE PROVISIONS 

Department of Agriculture 

12-3539 Child Nutrition Programs 
TITLE VILGENERAL PROVISIONS 

Department of Defense-Military Programs 
TITLE VIILGENERAL PROVISIONS 

Department of Health and Human Services 
GENERAL PROVISIONS 

Department of the Interior 

14-1042 National Recreation and Preservation 
GENERAL PROVISIONS 

GENERAL PROVISIONS_DEPARTMENT OF THE INTERIOR 
TITLE IV_GENERAL PROVISIONS 


Department of Justice 

GENERAL PROVISIONS_DEPARTMENT OF JUSTICE 


Department of Labor 

TITLE V GENERAL PROVISIONS 


Department of the Treasury 

ADMINISTRATIVE PROVISIONS_DEPARTMENT OF THE TREASURY 
TITLE VI GENERAL PROVISIONS THIS ACT 


Department of Education 

GENERAL PROVISIONS 


Department of Energy 

GENERAL PROVISIONS_DEPARTMENT OF ENERGY 


Department of Transportation 

ADMINISTRATIVE PROVISIONS 

GENERAL PROVISIONS_DEPARTMENT OF TRANSPORTATION 
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Department of Homeland Security 
70-0702 Disaster Relief 
GENERAL PROVISIONS 

Department of Housing and Urban Development 

GENERAL PROVISIONS_DEPARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

Department of Veterans Affairs 

ADMINISTRATIVE PROVISIONS 

General Services Administration 

ADMINISTRATIVE PROVISIONS 

National Aeronautics and Space Administration 
ADMINISTRATIVE PROVISIONS 

Small Business Administration 

ADMINISTRATIVE PROVISIONS 

International Assistance Programs 
GENERAL PROVISIONS 

Corps of Engineers-Civil Works 

GENERAL PROVISIONS_CORPS OF ENGINEERS_CIVIL 

Other Independent Agencies 

48-1300 United States Interagency Council on the Homelessness, United 
States Interagency Council on Homelessness 
ADMINISTRATIVE PROVISIONS 

TITLE VIILGENERAL PROVISIONS_DISTRICT OF COLUMBIA 

General Provisions Government-Wide 
GENERAL PROVISIONS 
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Many agencies throughout the Federal government, such as the Office of Financial 
Research, the Office of Financial Stability and the Consumer Financial Protection 
Bureau, fund their operational salaries and expenses through mandatory appropri- 
ations. Typically, we think of mandatory appropriations as paying for formula 
driven benefits and other entitlements, not agency staffing and rent costs. 

• How vigorously does OMB review the operational budgets of agencies that do 
not have an annual budget review by the Appropriations Committee? 

• How many agencies use mandatory funds to pay for their staff and operating 
budgets? Please provide a comprehensive listing of the agencies. 

When preparing the President’s Budget, OMB closely reviews mandatory and discretionary 
spending in every agency, including salaries and expenses paid for through mandatory 
appropriations. OMB also reviews each agency’s Full-Time Equivalent (FTE) estimates 
to make sure they are consistent with estimated and requested funding levels. 

The first attached list, "Agencies with Mandatory Accounts that Have Obligations for 
Administrative Expenses," lists those agencies with budget accounts that include mandatory 
funding and also include obligations for administrative expenses as defined in Table 1, 
"Identification of Federal Administrative Expenses by Object Class Codes." The second 
attached list, "Agencies with Split Mandatory/Discretionary Accounts that Have Obliga- 
tions for Administrative Expenses," separately lists those agencies with budget accounts 
that include both mandatory and discretionary funding, that also include obligations for 
administrative expenses. Some agencies appear on both lists. 

Obligations for administrative expenses in the first list are, by definition, made with 
mandatory funds. However, in the case of agencies on the second list, we cannot use the 
budget database to determine whether the administrative obligations were paid for out of 
mandatory funds, discretionary funds, or a combination of the two. This is because OMB’s 
method for measuring administrative costs are based on obligations for a select group of 
Object Classes contained in a separate section of the Budget database. These data are not 
available by Budget Enforcement Act (BEA) categories (e.g., discretionary or mandatory 
funding). 
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Agencies with Mandatory Accounts that Have Obligations for 
Administrative Expenses 

Appalachian Regional Commission 

Bureau of Consumer Financial Protection 

Corps of Engineers-Civil Works 

Department of Agriculture 

Department of Commerce 

Department of Defense-Military Programs 

Department of Education 

Department of Energy 

Department of Health and Human Services 

Department of Homeland Security 

Department of Justice 

Department of Labor 

Department of the Interior 

Department of the Treasury 

Department of Transportation 

Department of Veterans Affairs 

District of Columbia 

Electric Reliability Organization 

Environmental Protection Agency 

Federal Communications Commission 

Federal Deposit Insurance Corporation 

Federal Financial Institutions Examination Council 

Federal Housing Finance Agency 

Federal Retirement Thrift Investment Board 

General Services Administration 

Independent Payment Advisory Board 

International Assistance Programs 

Judicial Branch 

Legislative Branch 

National Science Foundation 

Office of Personnel Management 

Other Defense Civil Programs 

Railroad Retirement Board 

Securities and Exchange Commission 

Securities Investor Protection Corporation 

Standard Setting Body 

Vietnam Education Foundation 
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Agencies with Split Mandatory/Discretionary Accounts that Have 
Obligations for Administrative Expenses 

Civilian Property Realignment Board 

Department of Agriculture 

Department of Commerce 

Department of Defense-Military Programs 

Department of Education 

Department of Energy 

Department of Health and Human Services 

Department of Homeland Security 

Department of Housing and Urban Development 

Department of Justice 

Department of Labor 

Department of State 

Department of the Interior 

Department of the Treasury 

Department of Transportation 

Department of Veterans Affairs 

Environmental Protection Agency 

Export-Import Bank of the United States 

International Assistance Programs 

Judicial Branch 

Morris K. Udall and Stewart L. Udall Foundation 
National Science Foundation 
Office of Personnel Management 

Office of the Federal Coordinator for Alaska Natural Gas Transportation Projects 
Public Company Accounting Oversight Board 
Small Business Administration 
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Table 1: Identification of Federal Administrative Expenses by Object Class Codes 

3-digit object Standard Titles 
ciass code 


Personnel compensation and benefits 

Personnel compensation 
Xlll Full-time permanent 

X113 Other than full-time permanent 

X115 Other personnel compensation 

X116 Military personnel - basic allowance for housing 

X117 Military personnel 

X118 Special personal services payments 

X121 Civilian personnel benefits 

X122 Military personnel benefits 

Contractual services and supplies 
X210 Travel and transportation of persons 

X220 Transportation of things 

Rent, communications, and utilities 
X231 Rental payments to GSA 

X232 Rental payments to others 

X233 Communications, utilities, and miscellaneous charges 

X240 Printing and reproduction 

Other contractual services 
X251 Advisory and assistance services 

X252 Other services from non-Federal sources 

X253 Other goods and services from Federal sources 

X254 Operation and maintenance of facilities 

X257 Operation and maintenance of equipment 

X260 Supplies and materials 
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An independent performance audit of the Consumer Financial Protection Bureau 
recommended that the Bureau expand transparency of their funding and expendit- 
ures. 

• Do you agree with this recommendation? 

* Do you think other agencies funded through mandatory appropriations should 
expand transparency into their spending decisions? 

We believe the Bureau has taken steps to provide adequate transparency. Title X of the 
Wall Street Reform Act created a sole independent regulator - the Consumer Financial 
Protection Bureau (CFPB) - to create a single point of accountability in the Federal gov- 
ernment for consumer protection in the financial services industry. The Wall Street Reform 
Act limits the CFPB’s funding to a fixed amount each year through transfers from the 
Federal Reserve. The CFPB is overseen by the Congress, GAO, and the Federal Reserve’s 
IG, and OMB reviews its budget and expenditures. The Bureau is subject to two annual 
audits - one of finances, and one of operations - both of which are publicly released. 
Lastly, the CFPB is independently committed to transparency, producing quarterly cost 
reports for the Congress and disclosing the schedules of senior leadership even though it 
is not legally required to do so. In terms of other agencies funded through mandatory ap- 
propriations, any potential recommendations would vary by agency, and would need to 
be assessed on a case-by-case basis. 


The Federal government stores an enormous amount of sensitive data related to 
national security, tax returns, social security numbers, SBA business loans, and so 
on. 


• What is OMB doing across the Federal government to ensure that agencies both 
large and small are protected against cyber attacks and that our nation’s secrets, 
and sensitive information are secure? 

Cyber security is a shared responsibility for all agencies. All agencies must comply with 
standards established in the Federal Information Security Management Act (FISMA) to 
ensure a baseline cyber security capability, move their networks behind Trusted Internet 
Coimections, and ensure strong authentication for logical access. OMB’s E-GOV office 
and the Department of Homeland Security (DHS) National Cyber Security Division 
(NCSD) monitor agency compliance with these requirements. 

DHS works with civilian agencies to help protect them from cyber intrusions and attacks 
and for coordinating response activities should an attack occur. In particular, DHS has a 
specialized team to work with small agencies to identify network vulnerabilities and 
mitigate them prior to a cyber intrusion/attack. In 2012, the President requested and the 
Congress provided five additional positions at DHS to work directly with small agencies 
to make their networks more secure. These positions are sustained in the 2013 Budget. 

The President’s 2013 Budget continues to make significant investments in cyber security 
efforts providing DHS with $769 million, 74 percent above 2012 Enacted. These resources 
will fund enhancements to the EINSTEIN program to protect large and small agencies 
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from cyber intrusions. Within this total, $202 million will provide a centralized continuous 
monitoring capability to identify and mitigate vulnerabilities on agency networks, improv- 
ing the cyber security of the entire Federal enterprise. 

DOD and the Intelligence Community are making significant investments to protect both 
their unclassified and classified networks. As part of the regular budget process, 0MB 
reviews spending in this area to ensure that it is focused on the highest priority activities 
and coordinated among the relevant agencies. Much of this spending is classified. 

The Administration has also taken a series of steps to address gaps to improve the security 
of classified networks across the Federal Government. The Administration undertook a 
comprehensive review of agencies' classified information technology infrastructure and 
policies, which identified areas where improvements were needed. This resulted in Exec- 
utive Order 13587, signed on October 7, 201 1, which created a senior level steering group 
to oversee implementation of the Administration’s efforts in this area. In support of this 
effort, the FY 2013 Budget directs resources to the areas that were identified to more ef- 
fectively secure our classified networks. Funding related to these efforts is classified. 
Additional details are available at a classified level. 


OMB’s Office of Information and Regulatory Affairs (OIRA) plays an important 
role in the regulatory approval process including analyzing the costs and benefits of 
regulations. 

According to SBA’s Office of Advocacy, firms with fewer than 20 employees annually 
spend 36 percent more per employee than larger firms do to comply with Federal 
regulations and 364 percent more to comply with environmental regulations. 

• What is OIRA doing to ensure that small businesses have a voice on significant 
changes in government’s role in health care, the environment and lending? 

• How many staff work in OIRA and how many of them are working on imple- 
menting healthcare, Dodd-Frank and environmental regulations? 

• Is it good public policy for small business to have a higher regulatory cost burden 
than big business? 

This Administration cares deeply about small businesses and about minimizing unnecessary 
regulatory burdens. As you know, in January 2011, the President issued Executive Order 
1 3563, which directs that “regulations shall be based, to the extent feasible and consistent 
with law, on the open exchange of information and perspectives among State, local, and 
tribal officials, experts in relevant disciplines, affected stakeholders in the private sector, 
and the public as a whole.” With this direction. Executive Order 13563 emphasizes the 
importance of timely consultation with affected stakeholders, including small businesses. 

The Office of Information and Regulatory Affairs (OIRA) has 45 fiill-time-equivalent 
staff, about half of whom review draft, significant regulations under Executive Orders 
12866 and 13563 and information collections requests under the Paperwork Reduction 
Act. Of these, about 10 spend some portion of their time reviewing health care, Dodd- 
Frank Act, and environmental regulations (note that many Dodd-Frank Act regulations 
are issued by independent agencies, and are thus not subject to OMB review). 
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It is established practice for OIRA to share draft agency regulations that have a small 
business impact with SBA’s Office of Advocacy while these drafts are under review at 
OIRA. To address the impacts of rules on small businesses, OIRA works closely with 
SBA’s Office of Advocacy on the enforcement of the Regulatory Flexibility Act. This 
Act requires agencies to prepare an analysis of the impact of new regulations on small 
businesses before they are put into place. These analyses are subject to public comment 
at the proposed rule stage, and OIRA takes into consideration those comments provided 
by small businesses. 


The budget request for the IRS proposes $360 million to implement the Patient 
Protection and Affordable Care Act. 

• Across the entire Federal discretionary budget, how much funding is requested 
in fiscal year 2013 to implement the healthcare Act? 

• How much discretionary funding is requested over the next 10 years to imple- 
ment the healthcare Act? 

In addition to the $360 million requested for IRS, the Secretary of Health and Human 
Services has stated that the President’s Budget invests $864 million for the Federally- 
Facilitated Exchanges. Implementation of other AC A provisions is interwoven with existing 
statute and authorities throughout the Federal government. Many projects are performed 
by staff working on AC A implementation and numerous other activities, therefore AC A- 
specific implementation spending is unavailable. 

The President’s Budget, in general, does not seek specific discretionary appropriations 
beyond FY 2013. Implementation of the Affordable Care Act is an Administration priority 
and investments will be determined on an annual basis in future years. 


In fiscal year 2012, the Committee provided OMB with a $5 million appropriation 
for improved IT oversight across the Federal government. The bill also requires 
quarterly reports on the status of the funding and the savings generated from your 
IT reform efforts. In the fiscal year 2013 request, you are requesting an additional 
$5 million to continue these efforts. 

• What are your plans for spending these funds in fiscal year 2012 and 2013? 

• Can we expect the quarterly reports required by the fiscal year 2012 bOl to be 
submitted on time? 

In FY 2012 and FY 2013, funds will be used to enhance operational oversight capabilities, 
increase transparency and accountability of Federal IT performance, with the end-goal 
of maximizing the Government’s return on investment (ROI) in IT. Planned activities, 
to be performed by a combination of Federal staff and contractors, include: 

IT Dashboard, TechStat and PortfolioStat. 
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Funds in FY 2012 and 2013 will be used to build enhancements to the Federal IT Dash- 
board, which in turn will help fuel oversight activities such as TechStat and the newly 
introduced PortfolioStat. Changes to the IT Dashboard will provide more transparency 
of and improvements to the quality and availability of IT investment data, and the addi- 
tional resources for TechStat and PortfolioStat will provide critical analytical capabilities 
to root out waste and duplication in agency investment portfolios. Increased oversight 
and improved analytics will also drive new guidance on, and measurement of, the use of 
shared services across the Government. 

Expert Resources. 

To address some of the most troubled investments uncovered through the TechStat and 
PortfolioStat processes, we are stemding up a roster of expert resources who can quickly 
drop into agency program offices. Expert resources would be only paid for as needed, 
and will provide both coordination and subject matter expertise to jump into a project to 
recommend and implement changes, and draw up corrective action plans, including estab- 
lishing and tracking performance metrics and milestones. 

Data Center Consolidation. 

Under the direction of the Federal Data Center Consolidation Initiative (FDCCI) Teisk 
Force, this initiative has already identified future potential cost reductions in the Govern- 
ment’s IT infrastructure operations. In FY 2012 and FY 2013, relying on staff support 
through this fund, these efforts will ramp up agency implementations to realize lower in- 
frastructure costs across the Government, including development in FY 2012 of an im- 
proved cost model for estimating costs for operating data centers and savings achieved 
by closing them. 


Emerging Technology Incubation. 

In coordination with the Federal CIO Council, we will identify targeted technology incub- 
ation projects being performed by multiple agencies, and drive to a single agency to carry 
out the development, with the intent on scaling them across the Federal Government. 
Focused technology areas will include mobile security, wireless networks and other 
technologies that will enable the 21^ Century mobile workforce. This model will create 
efficiencies by building solutions once as a pilot, and then scaling proven prototypes 
across Federal agencies consistent with a comprehensive Federal technical architecture. 

We are aiming for the first report to be issued by the end of June, and are committed to 
consistently providing reports on a quarterly basis thereafter. 
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The Office of Personnel Management has struggled with getting Federal retirees 
their complete annuity payment in a timely manner for a long time. The backlog of 
Federal retirees awaiting their full annuity payment continues to be unacceptable. 
Part of OPM’s four pillared strategy to find a long-term solution includes working 
with agencies to ensure OPM receives complete and accurate information from the 
individual employing agencies at the outset. Accuracy and responsiveness of the 
agencies is an area OPM must continue to address. 

• Is OMB utilizing its Chief Human Capital Offieers Council to facilitate full 
participation by agencies in OPM’s effort to improve accuracy and completeness 
in submitted retirement claims? If so, how? 

• Does OMB’s Chief Human Capital Officers Council communicate with agencies’ 
benefit officers to ensure they have the most up to date information and training 
on preparing and submitting retirement claims? 

• Has OMB considered releasing an agency report card to highlight agencies that 
need improvement in this area? 

OMB is utilizing the CHCO Council to facilitate full participation by agencies in improving 
the completeness of submitted retirement claims. The Council established a Retirement Pro- 
cessing Workgroup in February, with representation from agencies that had a history of 
submitting some of the most and least complete applications, and is cochaired by DoD, 
which submits the most applications. In March, the Workgroup sent its agencies' benefits 
officers to OPM's retirement processing center to discuss strategies to overcome the re- 
tirement backlog with OPM's leadership and processors. As indicated by the updates on 
processing that OPM is posting each month to its website, processing has been greatly 
improved. 

This month, the Workgroup divided into a Processing Improvement, Policy & Agency 
Training, and Automation subgroups, each co-chaired by a senior OPM official and an 
agency, which will continue to enhance communication between OPM and agencies. 
This month, OPM will begin to provide CHCOs and the benefits officers on the working 
group, agency-by-agency completion rates. This, combined with the work of the Policy 
and Agency Training Subgroup, will ensure benefits officers have the most up to date 
information and training on preparing and submitting retirement claims. 

Currently, OPM is on track to eliminate the processing backlog. OPM has committed 
to looking back on cumulative agency progress in improving application completeness in 
September of this year, and posting the agency-by-agency reports on a public dashboard 
if agencies are not where they need to be. 
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• How easily could OMB produce a budget document that shows how much the 
Federal government spends across all Federal agencies in mandatory and dis- 
cretionary programs in the current year and the budget year for a given activity 
such as combatting poverty or assisting children? 

• Would it be challenging to determine and consistently apply across all Federal 
programs a definition of combatting poverty or assisting children? 

• Approximately, how much staff time in full time equivalents (FTE) would it 
take to create such cross cutting budgets, both OMB FTE and agency FTE? 

To assess the resources necessary to create a particular funding crosscut would depend 
on several factors, including the following; 

Whether OMB has produced the same or a similar funding crosscut in the past; 

The type of funding information collected in the crosscut (budget authority, oblig- 
ations, etc.) and the number of years funding information is collected for; 

Whether the funding crosscut includes data elements other than Federal funding, 
such as program descriptions; 

Whether OMB already has the data available and classified in a manner to perform 
the crosscut, or if it would need to collect this information from Federal agencies; 

How easy or difficult it is to define the types of programs that should be included 
on a crosscut (e.g., what does it mean for a program to combat poverty, or help children?); 

The size and scope of the crosscut, both in terms of the number of programs and 
the number of affected agencies; 

Whether the funding crosscut is a one-time effort, or a crosscut that would be 
maintained over several years; and 

How the crosscut would handle programs that serve multiple purposes. Combatting 
poverty or assisting children may be one of several purposes of a particular program. 

In the coming year, OMB will be working with agencies to develop a comprehensive list 
of Federal programs, as required by the GPRA Modernization Act of 2010. This list 
should facilitate the identification of programs across Federal agencies that share common 
goals, and facilitate the creation of budget crosscuts. However, even with this list, many 
of the factors above would remain. 
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In December 2010, the Office of Management and Budget (OMB) issued a “25 Point 
Implementation Plan to Reform Federal Information Management Technology.” 
Each of the 25 action items has a deadline of either within 6 months, 6-12 months, 
or 12-18 months. Some action items have steps within them that have deadlines 
beyond 18 months. 

• How much progress have all agencies made towards all deadlines for both action 
items and steps? 

• Have any deadlines been extended? If so, why and to what date? 

The IT Reform Plan has seen significant progress since the release of last year’s budget. 
This year we took our rigorous Techstat accountability sessions and open sourced the 
model, giving agencies the tools to turnaround or terminate failing projects at the agency- 
level. As a result agencies identified nearly $1 billion in efficiencies, bringing the grand 
total of Techstat efficiencies to $4 billion in fewer than two years. 

In order to ensure we have the experienced and talented managers we need to oversee 
these large, complex IT investments and maximize the return on taxpayer dollars at every 
step in the process, we created a new role for IT program managers with more rigorous 
requirements. We also launched the Presidential Technology Fellows Program this fall 
to attract new talent to the Federal IT workforce by reducing barriers to entry for talented 
IT professionals early in their career. 

To make the most out of the investments in technology, we need to be smarter about the 
way we spend our money. We set our sights on our redundant data center population, 
which wastes energy and occupies un-needed Federal real property. At the end of FY 
2012, the Federal Government is on target to close over 400 data centers. In December 
20 1 1 , we expanded the initiative to include data centers of any size and plan to close over 
1,000 data centers by the end of 2015. 

We are also buying smarter - and starting to leverage the bulk purchasing power of the 
Federal Government to get the best prices for American taxpayers. Many agencies, bur- 
eaus, and components have similar needs and instead of buying technology and services 
like hundreds of separate medium sized businesses, we should be sharing services to save 
tax dollars. This year we launched the Shared First initiative to encourage agencies to 
share technology and procurement to save taxpayer money. Over the next year we will 
push agencies to expand their use of shared solutions. The forthcoming Shared Services 
Strategy will provide the roadmap for agencies. 

The Administration is leveraging tools to do much more with less. With the cloud-first 
policy and cloud migrations under the IT Reform plan, cloud computing has become an 
integral part of how the government purchases and uses IT. With our Cloud First initiative, 
agencies identified 79 services to move to the cloud in order to reap savings and service 
improvements. In 201 1 , agencies successfully migrated 40 services to the cloud and were 
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able to eliminate more than 50 legacy systems saving taxpayer dollars while expanding 
capabilities. As part of this effort, agencies created six services in the cloud that they were 
previously unable to provide. With the ability to expand capacity at a moment’s notice 
without having to procure new servers, add new data centers, and hire new staff, the cloud 
is key to the Federal Government’s ability to be flexible as demands change. 

The IT Reform Plan has met all deadlines and required activities both from the agencies 
and 0MB. The first is the drafting of contracting guidance to support modular develop- 
ment, IT Reform item #15. This item was due by OMB in December 201 1. We plan to 
meet this deadline by June 2012. The other two items that are behind schedule are those 
in which OMB must work with the Congress to increase budget flexibilities (item #17) 
and consolidate commodity IT (#20). Agencies have completed all of the required activites 
but we feel it would be beneficial to continue to work with the Congress on this issue. 
During the appropriations process, as in the past, OMB will socialize these flexibilities 
with the Congress and stress the importance of consolidating commodity IT with agency 
CIOs. 
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Rep. Serrano 

I know OMB is very interested in bringing the government’s IT systems into the 
21st century. However, the federal government’s core budgeting system (MAX) is 
more than 20 years old and lacks the capabilities of more modem information sys- 
tems. What will you do in FY 2013 to modernize this system, and what are your 
long-term plans in this area? 

The core budgeting system (MAX) has proven to be a robust and reliable platform for 
successfully supporting the requirements of the dynamic, constantly challenging Federal 
budget process. In recent years, OMB has made several significant improvements to 
MAX in order to enhance Federal budgeting capabilities. 

OMB recognizes that MAX is twenty years old and needs significant updates to address 
deficiencies. To help address these deficiencies within current resources, OMB has pri- 
oritized critical enhancements and maximized the impact of our currently available re- 
sources by breaking down projects into small components, stretching projects out over 
many years, and eliminating resources for iterative pilots and parallel implementations 
(an approach that reduces costs but increases risk). The FY 2013 Budget requests an in- 
crease of $300,000 for MAX improvement. 

Conferenee Report 1 12-33 1 of P.L. 1 12-74, the Consolidated Appropriations Act, 2012, 
directed OMB to submit a report "detailing current capabilities of and deficiencies in the 
Federal Government's core budgeting system” by April 21st. This report outlines the 
current state of MAX’s capabilities and deficiencies, and will include a multi-year plan 
to improve the budget systems within eurrent resources. 

The fiscal year 2013 budget request includes $5 million for the “Integrated, Efficient 
and Effective Uses of Information Technology” budget line. What have you used 
previous appropriations in this account to accomplish, and how will you use these 
funds? 

This is a new account in FY 2012, with no previous appropriations. The fund will con- 
centrate in F Y 20 1 2 and F Y 20 1 3 on building enhanced operational oversight capabilities, 
increasing transparency and accountability of Federal IT performance, thus, maximizing 
the Government’s return on investment (ROI) in IT. Planned activities, which will be 
performed by a combination of Federal staff and contractors, include: 

IT Dashboard, TechStat and PortfolioStat. 

Funds in FY 2012 and 2013 will be used to build enhancements to the Federal IT Dash- 
board, which in turn will help fuel oversight activities such as TechStat and the newly 
introduced PortfolioStat. Changes to the IT Dashboard will increase transparency of, and 
improvements to, the quality of IT investment data. Furthermore, enhanced resources for 
TechStat and PortfolioStat will provide critical analytical capabilities to root out waste 
and duplication in agency investment portfolios. This increased oversight and improved 
analytics will drive new guidance on, and measurement of, the use of shared services 
across the Government. 
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Expert Resources. 

To address some of the most troubled investments revealed by TechStat and PortfolioStat 
processes, we are standing up a roster of experts who can quickly drop into agency program 
offices. These Experts will be paid for on an as needed basis, and will provide both co- 
ordination and subject matter expertise to as they guide project overhauls. 

Data Center Consolidation. 

Under the direction of the Federal Data Center Consolidation Initiative (FDCCI) Task 
Force, this initiative has already identified future potential cost reductions in the Govern- 
ment’s IT infrastructure operations. In FY 2012 and FY 2013, relying on staff support 
through this fund, these efforts will ramp up agency implementations to realize lower in- 
frastructure costs across the Government, including development in FY 2012 of an im- 
proved cost model for estimating costs for operating data centers and savings achieved 
by closing them. 

Emerging Technology Incubation. 

In coordination with the Federal CIO Council, we will target technology incubation projects 
being performed by multiple agencies, and drive to a single agency, with the intent on 
scaling technology incubation projects across the Federal Government. Targeted techno- 
logies will include mobile security, wireless networks, and other technologies that are 

critical to a 21®* Century mobile workforce. This model will create institute efficient op- 
erations by singling in on best processes in the pilot-phase, and then scaling proven pro- 
totypes across Federal agencies that are consistent with a comprehensive Federal technical 
architecture. 


Under the current Administration, OMB has taken a much greater role in pulling 
together the IT resources of the federal government and helping agencies to reduce 
redundancy, consolidate infrastructure, and re-tool planned upgrades. In some in- 
stances, you’ve orchestrated wind-downs of big IT projects. How do you think these 
efforts are going, and what benefits are we seeing from your efforts? 

The Federal Government has the opportunity to use technology as a strategic asset - to 
lower costs, to deliver more efficiency and effectiveness, to make us safer, to make 
American businesses more competitive, and to connect government to our citizens. The 
Administration’s efforts to date have been largely successful and OMB will keep driving 
this continuous improvement throughout Federal IT. 

The Federal Government must address unprecedented fiscal and cyber challenges, while 
meeting new and ever-increasing citizen expectations. Americans want and expect an 
online government on their terms, that will meet them where they are, on their mobile 
devices and via social media at any time of day. As they have learned to expect from the 
commercial world, they expect to complete transactions in seconds from the comfort of 
their homes, not the hours, days and weeks it has historically taken to complete and process 
government forms. 
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But this shift does not need to break the bank. For nearly a decade before President Obama 
took office, Federal IT spending grew at a compound annual rate of 7 percent. Since 2009, 
0MB has flat-lined Federal IT spending, while still managing to drive innovation 
throughout the Federal Government. At the previous 7 percent rate, the Federal Government 
would be spending over $104 billion dollars on IT. Instead, the President’s fiscal year 
2013 IT budget comes in at $79 billion. 

To innovate in a flat or declining budget, the Federal Government must continue to focus 
on rooting out waste and duplication in government IT. By cutting duplicative systems, 
optimizing commodity spending, consolidating and optimizing data centers, and shifting 
to the cloud, agencies are freeing up investment capital that can be spent on other higher 
value, mission-oriented initiatives. 

In FY 2012, agencies and OMB will continue and expand investment reviews through 
TechStat and data center consolidation initiatives. The Federal Risk Authorization Man- 
agement Program (FedRAMP) will accelerate the adoption of Innovative cloud based 
services, and the Department of Coimnerce and Small Business Administration’s launch 
of BusinessUSA is transforming the way small and medium-sized businesses interactions 
with the Federal Government. Finally, PortfolioStat will promote more sharing of IT re- 
sources across agencies, and ensure the Federal Government is meticulously rooting out 
waste and duplication. 

The Government Accountability Office reeently reported that the total annual fed- 
eral spending associated with data centers has not yet been determined. What we 
know is that we have 2,094 data centers and that you intend to shut down at least 
800 of these centers by 2015. Is there a good estimate for what the federal government 
can save if these facilities are consolidated? 

Since 2010, the Administration has prioritized data center consolidation in order to max- 
imize the effectiveness of Federal IT assets and deliver improved return on investment 
for infrastructure. By shutting down, optimizing, and consolidating data centers, we can 
save taxpayers billions of dollars, curb spending on underutilized equipment, improve 
our cybersecurity posture, increase sustainability within data centers, and enable agencies 
to reinvest in transformational IT investments, including cloud solutions. 

As part of the Administration’s IT Reform Plan, we set an ambitious target of closing 800 
data centers by the end of 201 5. After a year of agencies working hard to develop plans 
and targets, we are exceeding that goal: 

Agencies closed nearly 200 data centers in F Y 1 1 ; 

Agencies planned and are currently on track to close 479 data centers by the end 
ofFY12; 

Agencies plan to close an additional 1,023 data centers by the end of FY15. 

Last December, the Administration expanded the data center consolidation initiative to 
include data centers of any size, rather than just those 500 square feet and above. And as 
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we expand the initiative we are also expanding our goal. Moving forward, the Govern- 
ment’s goal will be to close at least 40 percent of identified data centers, consistent with 
our original consolidation goal. That means we’ll be looking to consolidate at least 1,200 
data centers by the end of 20 1 5 - a goal that requires us to continue to root out duplication 
and waste in our expanded baseline of 3,133 data centers. 

In 2012-2013, the Federal Data Center Consolidation Task Force, an interagency body 
that drives consolidation within Federal agencies, will further advance a data center 
marketplace designed to allow agencies to leverage unused capacity across the Government, 
improve a total cost model which provides a consistent way to derive consolidation savings, 
and continue sharing best practices and lessons learned from the public and private sectors. 
Consolidations are expected to save the Government billions by 2015, and result in more 
savings in the years beyond 2015. For example, in FY13, DoD plans to save up to $300M 
by closing 100 data centers. While each agency’s experiences will be unique based on 
their missions, as we look ahead to FY14, we expect other agencies to also start reaping 
savings from their consolidation efforts. 


Another area of great concern for agencies is the area of cybersecurity. As attacks 
become more sophisticated and frequent, what are you doing to ensure that agencies 
are complying with the current cybersecurity standards? I know you’ve asked for 
a $200 million pot of money in the Homeland Security bill to incentivize agencies to 
comply, but they already have an obligation, and an interest, in maintaining high 
security standards. Instead of the “carrot” of funding, what is your “stick” to ensure 
that agencies are taking their responsibility seriously? 

It remains critical to continuously improve our network security posture to protect Federal 
networks from ever evolving cyber threats. Cybersecurity is a shared responsibility that 
all agencies must address. The Administration continues to make significant investments 
in cyber security. The President’s 2013 Budget provides DHS with $769 million, 74 
percent above 2012 Enacted. These resources will fund enhancements to the EINSTEIN 
program to protect large and small agencies from cyber intrusions. Within this total, $202 
million will be used to provide a centralized continuous monitoring capability to identify 
and mitigate vulnerabilities on agency networks, which will improve the cyber security 
of the entire Federal enterprise. In particular, the $202 million for continuous monitoring 
will initiate an automated scanning of systems across Federal civilian agencies, introduce 
an automated scanning capability to monitor the most common system attacks, and establish 
enterprise level reporting across the executive branch to empower us to better track agency 
efforts to resolve threats on their systems. 

It is also critical that we continue to measiu-e progress that agencies are making towards 
better securing their networks. 0MB leverages the FISMA reporting process to monitor 
agency progress in achieving cybersecurity requirements. In FY 201 1 , the Administration 
identified three FISMA priorities. They are defined as: Continuous Monitoring; Trusted 
Internet Connection (TIC) capabilities and traffic consolidation; and HSPD-12 smartcard 
implementation for logical access control. The current status of agency progress and 
plans for improvement in these capability areas were shared with the President’s Manage- 
ment Council to ensure continuous visibility and to emphasize their priority for imple- 
mentation at the agency level. 
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Using the reporting results from the FISMA CyberScope system and agency Plans of 
Action, DHS, along with OMB and National Security Staff", are continuing to conduct 
CyberStat reviews of selected agencies. These CyberStat reviews are face-to-face, evid- 
ence-based meetings to ensure agencies are accountable for their cybersecurity posture 
and at the same time assist them in developing focused strategies for improving their in- 
formation security posture. The CyberStat reviews were designed to provide the oppor- 
tunity for agencies to identify the cybersecurity capability areas where they may be facing 
implementation maturity roadblocks (e.g. technology, organizational culture, internal 
process, or human capital/financial resource challenges) and jointly identify potential 
options for mitigating any barriers. 

To enhance progress in areas needing more cross-agency collaboration, the Government 
Performance and Results Modernization Act requires OMB to establish a limited number 
of Cross- Agency Priority (CAP) Goals for both crosscutting policy and Government-wide 
management areas. Emphasis was placed on choosing goals that reflect Presidential pri- 
orities and where increased cross-agency coordination and regular review are expected 
to speed progress. The Administration identified cybersecurity (Continuous Monitoring, 
Trusted Internet Coimections/Einstein, and HSPD-12) as a Cross Agency Priority (CAP) 
goal. 

OMB will continue working with agencies to ensure their plans are executed, and will 
take appropriate actions as needed. 


There is a small item in your budget that I think has potential for greater savings 
down the road, and that’s the Partnership Fund for Program Integrity Innovation. 
While the request is only SI million, this program has been running for a couple of 
years and you’re beginning to see some pilot projects out of this effort. Please tell 
us about the projects that this effort is funding, and what you hope to learn from 
those pilot projects? 

The Partnership Fund works with States, agencies, and other stakeholders to identify pilots 
that improve delivery of Federal assistance programs administered through State and 
local governments or where Federal-State cooperation could be beneficial, and then selects 
the most promising candidates for funding. To date, the Partnership Fund has allocated 
$1 1,150,000 to six pilot projects, which are being implemented by lead Federal agencies 
in conjunction with States and other partners. Statute requires that, in the aggregate, 
Partnership Fund pilots save at least as much as they cost. For these pilots, preliminary 
estimates indicate potential future savings of up to $200,000,000 or more annually — if 
the pilots prove successful and are subsequently implemented on an expanded basis — which 
would be a return on investment of over 17 to 1. 

The Partnership Fund also serves a critical role by facilitating cross-government problem 
solving to shared challenges in program integrity, efficiency, and effectiveness. 
Throughout FY 2012 and into FY 2013, the Partnership Fund’s existing appropriation 
from FY 2010 (as partially rescinded in FY 2011, and as partially extended in FY 2012 
through the end of FY 201 3) will support the implementation of new pilots currently under 
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development, which can be found on the Collaborative Forum web site at http://www.col- 
laborativeforumonline.com. The $1,000,000 in administrative funds requested for FY 
2013 would support continuation of the unique venue that the Partnership Fund provides 
for agencies, States, and other stakeholders to generate high ROI pilots that address shared 
program administration challenges across levels of government. 

Results and evaluations for pilots in progress are expected beginning in FY 2012 and FY 
2013. Funds for these pilots have been allocated to agencies as follows: 

Treasury, Assessing Earned Income Tax Credit (EITC) Eligibility ($2 million). 

Treasury is assessing how data within state systems, such as dependent residency data, 
could be leveraged to help validate EITC eligibility. The largest causes of EITC errors 
are claims by taxpayers with children who did not meet the EITC eligibility requirement 
with respect to age, residency, relationship, or social security number criteria. The pilot 
will help determine whether data provided by States could facilitate IRS detection of 
overpayments in the EITC program as well as identify individuals that may be eligible 
for EITC payments but are not currently participating. 

Labor, Accessing Financial Institutions' Data for Employment Detection (S0.6 mil- 
lion). 

Labor and States are testing how access to data from financial institutions could help detect 
likely overpayments in Unemployment Insurance (UI). This pilot simulates the use of 
financial transaction monitoring services already widely employed by banks to detect 
payroll deposits to beneficiaries in State UI programs. The UI program currently has an 
annual error rate of roughly 1 1 percent, much of which occurs due to continued benefits 
payments to individuals who are no longer eligible. The pilot will determine whether this 
tool can help prevent overpayments in the UI program, as well as its potential applicability 
to other programs. 

Agriculture, National Accuracy Clearinghouse ($2.5 million). 

Agriculture is working with a five-State consortium to establish near real-time interstate 
sharing of program information to both support Supplemental Nutrition Assistance Program 
(SNAP) and Disaster SNAP (D-SNAP) eligibility determinations and provide an important 
tool to facilitate continuation of benefit delivery in the aftermath of a disaster. This pilot 
will inform whether this approach to data sharing across State lines can more quickly 
identify duplicate participation in the SNAP and D-SNAP programs and the applicability 
of the approach to other programs. 

Department of the Treasury, State Debt Recovery ($0.65 million). 

Treasury is partnering with States to test the effectiveness of using the Treasury Offset 
Program (TOP) to collect debt owed to States stemming from overpayments in federally 
funded programs such as Temporary Assistance to Needy Families (TANF), Medicaid, 
and Child Care. If States gained authority to collect additional debt through TOP, Federal 
costs would be offset by fees charged to States (per current practice). This pilot will inform 
the efficacy of using TOP to collect state debt in federally funded programs. 
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The Centers for Medicare and Medicaid Services (CMS), Improving Medicaid Pro- 
vider Eligibility through State Shared Services ($2.5 million). 

This pilot will produce and evaluate a prototype shared services solution for States to 
verify Medicaid provider eligibility, a component of the Medicaid Management Information 
System (MMIS). The pilot will test how open source technology reduces fraud and admin- 
istrative costs to States and the Federal Government by enabling multiple States to check 
Medicaid provider eligibility. 

CMS, Automating the Provider Enrollment Process for Risk Assessment and Com- 
parative Analysis ($2.9 million). 

CMS and States are developing and testing an automated tool to screen Medicaid providers 
for potential fraud by cross-checking their credentials, background, and history among 
states and with Federal Medicare data. The National Health Care Anti-Fraud Association 
estimates that three percent of all health care spending is lost to health care fraud. If 
successful, this could provide an important new tool for States to reduce Medicaid fraud. 


Please update us on the number of staff in the Intellectual Property Enforcement 
Coordinator. Is the office staffed with career staff, or with detailees from other 
agencies? 

IPEC has two permanent staff members: the Director and a confidential assistant. In ad- 
dition, details from agencies support IPEC’s activities. These details bring expertise, 
knowledge and skills from their agencies that support IPEC’s mission, contribute to inter- 
agency coordination and help to facilitate moving the Administrations’ International 
Properties Rights goals forward. 


• Why has OMB not issued guidance to ensure agencies comply with longstanding 
prohibitions against giving work performed by federal employees to contractors 
without first complying with statutory cost comparison requirements? 

• All agencies are required to give “special consideration” to insourcing functions 
performed by contractors that are poorly performed or cost too much. The 
Department of Defense (DoD) reports saving $900 million in FYIO alone from 
an exceedingly modest insourcing effort. Why has OMB never issued guidance 
that would allow non-DoD agencies to systematically insource for cost reasons? 
How can OMB be compliant with the insourcing law if it has not issued such 
guidance? 

• OMB did eventually issue its proposed redefinition of inherently governmental. 
When will OMB establish a date certain by which ail inherently governmental 
work currently performed by contractors must be divested or insourced? And 
when will OMB establish a date certain by which all contracts that include 
closely associated with inherently governmental and critical functions must be 
reviewed by agencies to determine if divestment, correction, or insourcing is 
necessary? 
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OMB insisted on a two-year freeze on the pay of federal employees, and it is now 
proposing signifieant euts in the earned pensions of federal employees. With respect 
to contractors, however, OMB can only call for capping at $200,000 the taxpayer- 
subsidized compensation of each contractor’s five most lavishly rewarded employees, 
while allowing thousands of contractors to charge taxpayers for compensation that 
far exceeds $200,000 per employee, costing taxpayers tens of billions of dollars. 

* Why does OMB insist on imposing significant sacrifices on even the most mod- 
estly-paid federal employees, while allowing almost every single upper-income 
contractor to make no sacrifice whatsoever? The federal government employs 
thousands of talented doctors, scientists, and other award-winning professionals 
who are among the most qualified in their fields. What specific efforts has OMB 
undertaken to encourage agencies to substitute such talented but modestly- 
salaried federal employees for contractors who are paid far more than cabinet 
secretaries and even the President? 


Why has OMB not issued guidance to ensure agencies comply with longstanding 
prohibitions against giving work performed by federal employees to contractors 
without first complying with statutory cost comparison requirements? 

For many years, OMB Circular A-76 has administratively precluded agencies from directly 
converting work performed by Federal employees to contractor performance without first 
conducting a public-private competition - a practice known as “direct conversions.” As 
a result, agencies already should have appropriate internal controls in place to prevent 
direct conversions. That said, OMB will issue guidance later this spring to remind agencies 
of the statutory restrictions that the Congress put in place to prevent direct conversions. 
The guidance will serve as a helpful reminder to ensure agencies remain mindful of this 
restriction as they manage the “multi-sector” workforce and maintain the right balance 
between Federal employees and contractors. The guidance will also satisfy the requirement 
in this year’s Conference Report for OMB guidance on this issue. 

All agencies are required to give “special consideration” to insourcing functions 
performed by contractors that are poorly performed or cost too much. The Depart- 
ment of Defense (DoD) reports saving $900 million in FYIO alone from an exceedingly 
modest insourcing effort. Why has OMB never issued guidance that would allow 
non-DoD agencies to systematically insource for cost reasons? How can OMB be 
compliant with the insourcing law if it has not issued such guidance? 

In the summer of 2009, OMB issued a memorandum, Managing the Multi-Sector Work- 
force, M-09-26, available at http://www.whitehouse.gov/sites/default/files/omb/as- 
sets/memoranda_fy2009/m-09-26.pdf , which provided criteria for insourcing work under 
Public Law 111-8. The memorandum included broad guidance to support cost comparis- 
ons. In particular, the guidance states that when an agency is considering both sectors 
for performance of a function and performance by either sector would be suitable (e.g., 
the work is not inherently governmental and human capital, risk, or policy considerations 
do not compel performance by Federal employees) agencies should perform a cost ana- 
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lysis that “addresses the full costs of government and private sector performance and 
provides ‘like comparisons’ of costs that are of a sufficient magnitude to influence the 
final decision on the most cost effective source of support for the organization.” OMB 
intends to issue guidance that wilt provide additional assistance on the use of cost com- 
parisons. 

OMB did eventually issue its proposed redefinition of inherently governmental. 
When will OMB establish a date certain by which all inherently governmental work 
currently performed by contractors must be divested or insourced? And when will 
OMB establish a date certain by which all contracts that include closely associated 
with inherently governmental and critical functions must be reviewed by agencies 
to determine if divestment, correction, or insourcing is necessary? 

In September 2011, OMB’s Office of Federal Procurement Policy issued a Policy Letter, 
Performance of Inherently Governmental and Critical Functions, available at ht- 
tp://www. whitehouse.gov/omb/procurement_index_work_performance/ providing both 
policy direction and comprehensive management guidance to ensure successful imple- 
mentation of the policies. Related guidance on the development of service contract in- 
ventories requires agencies to annually analyze their service contracts, including to de- 
termine if (1) there are any inherently governmental functions and (2) beginning in March 
2012, to identify functions that are closely associated with inherently governmental 
functions and critical functions. See Office of Federal Procurement Policy Memorandum 
to Chief Acquisition Officers and Senior Procurement Executives, Service Contract In- 
ventories, available at http://www.whitehouse.gov/sites/default/files/omb/procure- 

ment/memo/service-contract-inventory-guidance.pdf . The policy letter requires agencies 
to take prompt corrective action if it is determined that a contractor is performing inherently 
governmental functions. Since agencies are expected to initiate action when they identify 
the misplaced function and to continually monitor their activities, no specific deadline 
was imposed. With respect to ongoing oversight, the guidance on service contract invent- 
ories requires agencies to aimually analyze their inventories to ensure the agency (1) is 
giving special management attention to closely associated functions, (2) is not using 
contract employees to perform critical functions in such a way that could affect the ability 
of the agency to maintain control of its mission and operations, and (3) has specific safe- 
guards and monitoring systems in place to ensure the work being performed by contractors 
has not changed or expanded during performance to become an inherently governmental 
function. 

Why does OMB insist on imposing significant sacrifices on even the most modestly- 
paid federal employees, while allowing almost every single upper-income contractor 
to make no sacrifice whatsoever? The federal government employs thousands of 
talented doctors, scientists, and other award-winning professionals who are among 
the most qualified in their fields. What specific efforts has OMB undertaken to en- 
courage agencies to substitute such talented but modestly-salaried federal employees 
for contractors who are paid far more than cabinet secretaries and even the Presid- 
ent? 

As explained above, OMB’s guidance on Managing the Multi-Sector Workforce provides 
for the use of cost comparisons and OMB will be issuing additional guidance on this 
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subject. In addition, last fall, OMB called on the Congress to lower the cap on the com- 
pensation that agencies must reimburse contractors under cost-reimbinsement contracts. 
Such action would ensure the government does not overpay its contractors and also bring 
greater pay parity between what the government pays its own employees and what it re- 
imburses contractors. The Congress did not take action to lower the cap and the Adminis- 
tration intends to again seek legislative relief from the statutory cap. 


Are you concerned that the Department of Defense's budget continues the trend, 
begun last year, of managing to arbitrary constraints on civilian direct hire full-time 
equivalents and not to mission or workload? 

The Department of Defense (DOD) is managing civilian workforce levels to workload, 
priority of mission, and availability of funds. As it states in its "Overview" FY 2013 
Budget document (p. 5-7), DOD "is assessing civilian staffing levels to ensure the right 
workforce level and skill set distribution to support our warfighting mission." The civilian 
restraints implemented with the Department's FY 2012 efficiencies initiative are based 
on requirements and funding levels. DOD has allowed mission-based exceptions to these 
restraints for many positions, including those in the acquisition workforce and inherently 
governmental positions that have been insourced. 


Rep. Yoder 

As a new member of Congress, I have noticed that one of the most frequently reoc- 
curring topics that come up when I talk with my constituents is over-burdensome 
regulations. One of the main functions of OMB’s Office of Information and Regu- 
latory Affairs (OIRA) is regulatory oversight. More specifically: 

Coordination and review of all significant Federal regulations by executive agencies, 
to reflect Presidential priorities and to ensure that economic and other impacts are 
assessed as part of regulatory decision-making, along with review and assessment 
of information collection requests. 

• What role, if any, does OMB or OIRA play in outlining President Obama’s 
regulatory agenda? 

* Is OIRA a proactive office that makes recommendations for regulations or is 
OIRA simply a reactionary office that provides oversight on regulations as they 
are announced? 

The Office of Information and Regulatory Afifeirs' (OIRA’s) authority to coordinate reg- 
ulatory review derives primarily from two Executive Orders (E.O.): E.0. 12866, Regulatory 
Planning and Review (September 30, 1993) , and E.O. 13563, Improving Regulation and 
Regulatory Review (January 18, 201 1). Each Executive Order contains a number of im- 
portant principles governing the process of regulatory review. Executive Order 13563, 
for example, asks agencies to adopt regulations only if the benefits justify the costs; to 
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choose the least burdensome alternative; to expand opportunities for public participation 
and public comment; to reduce costs by coordinating and harmonizing rules; to adopt 
flexible, burden-reducing approaches to regulation; and to ensure that regulations are 
driven by real science. It also calls for a historic government-wide review of regulations 
on the books -- a “regulatory lookback” - to streamline, modify, or repeal regulations and 
reduce imnecessary burdens and costs. 

OIRA coordinates review of agency rulemaking to ensure that regulations are consistent 
with applicable law, the President’s priorities, the principles set forth in Executive Orders 
12866 and 13563, and that decisions made by one agency do not conflict with the policies 
or actions taken or planned by another agency. 

Many regulations have been modified significantly as a result of interagency review under 
these Executive Orders. 


I And it difficult to imagine it made economic sense to include four states not previ- 
ously included in the original Clean Air Interstate Rule (CAIR) to comply with the 
new CSAPR. The other states had over four years to bring their utility companies 
into compliance wiht the clean air requirements, but Kansas utility companies had 
about six months. 

• If the role of OMB's OIRA is to ensure that "economic" and other impacts are 
assessed as part of regulatory decision- making, then what did OIRA determine 
would be tbe financial impact of the EPA's Cross State Air Pollution Rule 
(CSPR) on the four states, Kansas included, who were thrown into the final rule 
this past summer? 

• Please provide me with your assessment on OMB's or OIRA's role in CSAPR? 

• Do you believe that CSPR would be considered "economic" according to OIRA's 
criteria? 

The Regulatory Impact Analysis, produced by EPA and on which OIRA concluded review, 
estimated total costs of about $1.4 billion per year starting in 2012, lowering to about 
$600 million per year in 2016. The Regulatory Impact analysis also stated that the aggreg- 
ate net benefits were over $ 1 00 billion per year, primarily due to reductions in premature 
mortality associated with particulate matter emissions. EPA did not provide an estimate 
of the incremental impact of this rule for each particular State, including the States not 
covered by Clean Air Interstate Rule, but covered in CSAPR. EPA projected, however, 
that the emission reductions required in each state, including the states newly included 
relative to CAIR, were feasible and cost-effective. 

OIRA engaged in its standard review process of this rule, consistent with Executive Orders 
13563 and 12866. 

The Cross-State Air Pollution rule was classified as an “economically significanf ’ rule 
for the purposes of OMB review. Executive Orders 13563 and 12866 classify rules as 
“economically significant” if they “[h]ave an annual effect on the economy of $100 million 
or more or adversely affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, public health or safety, or State, local, 
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or tribal governments or communities.” EPA’s Regulatory Impact Analysis accompanying 
the Cross-State Air Pollution final rule (CSAPR) and amendments, including the analysis 
of the rule’s cost and benefits for Kansas and other States, is available on EPA’s website 
at http://www.epa.gov/airtransport/pdfs/FinalRIA.pdf . 


Additionally, the local municipalities in my district have brought to my attention 
the financial burden that the forthcoming Combined Sewer Overflow (CSO) and 
Storm Sewer Overflow (SSO) will have on their residents... my constituents. 

In Kansas City, KS for example, the Board of Public Utilities has estimated that the 
cost for compliance to be close to half a billion dollars. That is a staggering amount 
of money for any city to come up with let alone a city such as KCK that does not 
have the tax base to generate that kind of revenue. 

• In a situation like this, what is OMB’s recommendation regarding the economic 
impact these rules have on my constituents? 

• Would you be of the opinion that these rules DO carry an economic impact that 
could be financially crippling to a struggling economy? 

• Would we not be better served to delay implementation of economically 
devestating rules like this until America’s economy is on a more firm footing? 

0MB does not have any rules related to either CSOs or SSOs currently under review, and 
is not aware of any recent rules related to these issues. If given more information, I would 
be happy to discuss further. 

In general, however, Executive Order 13563 specifically directs that agencies (to the extent 
permitted by law), “(1) propose or adopt a regulation only upon a reasoned determination 
that its benefits justify its costs (recognizing that some benefits and costs are difficult to 
quantify); (2) tailor its regulations to impose the least burden on society, consistent with 
obtaining regulatory objectives, taking into account, among other things, and to the extent 
practicable, the costs of cumulative regulations; (3) select, in choosing among alternative 
regulatory approaches, those approaches that maximize net benefits (including potential 
economic, environmental, public health and safety, and other advantages; distributive 
impacts; and equity); (4) to the extent feasible, specify performance objectives, rather 
than specifying the behavior or manner of compliance that regulated entities must adopt; 
and (5) identify and assess available alternatives to direct regulation, including providing 
economic incentives to encourage the desired behavior, such as user fees or marketable 
permits, or providing information upon which choices can be made by the public.” OMB 
takes seriously its responsibility to ensure that agencies comply with these requirements. 
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Rep. Lee 

Please provide aa annual breakdown of the diversity of the staff at the OMB, by pay 
grade and executive category and continue to update the subcommittee on the di- 
versity plans, outreach and other efforts the OMB is making to strengthen the di- 
versity of the OMB employees, procurement opportunities and prime and subcon- 
tractors. 

Annual Breakdown of Staff Diversity (by pay grade and executive category) 

The Office of Management and Budget is committed to building and maintaining a diverse 
workforce that is reflective of our Nation, and implementing strategies that eliminate 
employment barriers and attract, develop, and retain staff of the highest quality. As of 
March 2012, minorities made up twenty-three percent of OMB’s 507 employees: 

Executive (Schedule C, Senior Executive Service, and Senior Level) = 80 (5 
minorities) or 

6 . 25 % 

General Schedule = 427 (1 1 2 minorities) or 
26 . 2 % 

Total = 507 (117 minorities) or 
23 . 0 % 

Diversity Recruitment and Outreach 

OMB’s diversity recruitment goal is to attract, develop, and retain staff of the highest 
quality, and to provide a working environment that will enable staff members to maximize 
their contributions to the achievement of OMB’s mission. OMB’s diversity recruitment 
strategy focuses on several key areas including targeted outreach and engaging hiring 
managers, recruiters, and OMB’s Diversity Council in the process. 

In FY 2012, OMB’s diversity recruitment initiatives have included: 

Briefing interns and fellows of the Congressional Black Caucus Foundation (CBCF) 
and Congressional Hispanic Caucus Institute (CHCI) on OMB career opportunities 

Forwarding vacancy announcements to colleges and universities and profession- 
al organizations: 

o Asian American Government Executives Network 
o Congressional Hispanic Caucus Institute 
o Hispanic Association of Colleges and Universities 
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o National Association for Equal Opportunity in Higher Education 

o League of United Latin American Citizens 

o Public Policy & International Affairs Fellowship Program 

Hosting agency-wide events through the OMB Diversity Council’s special emphasis 
programs. 

OMB reeognizes that its greatest single asset is its workforce and that it is only with a 
diverse and inclusive workplace that it can truly perform at its best, and carry out its 
mission. 

OMB strives to find diversity opportunities in its procurement of Federal contracting 
services through the Chief Procurement and Contracts Management Offiee, Office of 
Administration, which provides procurement guidance and service to all entities within 
the Executive Office of the President. As a result while working in concert with the Chief 
Procurement and Contracts Management Office, OMB recently eompleted a competitive 
contract with a SBA certified Service Disable Veteran Owned Business for critical desktop 
support serviees. 


OMB already generates individual reports on funding levels for specific issues of 
vital importance to the United States, including Homeland Security, meteorology, 
and the Export-Import Bank. 

Members of Congress must he fully informed to correctly set the funding levels for 
the programs that protect our most vulnerable populations and serve the critical 
needs of Americans who live below the poverty line, or are near poverty, is absolutely 
critical to our future success as a nation and as a growing economy. 

Funding that provides the vital supports which protect Americans from the 
deprivations of poverty and provide the support, education and technical assistance 
that millions of Americans need to lift themselves out of poverty are spread all 
across the entire federal government and in different budget functions and different 
appropriations jurisdictions. 

Members of Congress would be helped immensely by an official consolidated picture 
of how our budgeting process is impacting our nation’s most vulnerable populations. 

The OMB is uniquely qualified to generate an independent, thorough and non-par- 
tisan report which would organize the complex web of programs and tax expenditures 
that are meant to meet the needs of families who are poor or near poor and would 
allow Members to more easily gather critical insight on how budgets will impact the 
rates of poverty and the lives of those who are living in poverty or are near poor. 

• Will the OMB provide a feasibility study for what would be required to provide 
for this subcommittee an annual report that would provide a detailed, separate 
analysis for the prior fiscal year, the current fiscal year, the fiscal year for which 
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the budget is submitted, and the ensuing fiscal year identifying the amounts of 
gross and net appropriations or obligational authority and outlays that are 
directed to Americans who are poor and near poor, within the United States 
and territories including detailed individual reports on the specific programs 
and obligations for: 

o Children in poverty and near poverty; 

° Seniors in poverty and near poverty; 

o Disabled Americans in poverty and near poverty; 

° Veterans in poverty and near poverty. 

* And, in implementing this request, including determining what Federal activ- 
ities or accounts constitutes spending on poverty and near poverty programs, 
the Office of Management and Budget shall consult periodically with the Com- 
mittees on the Budget of the Senate and the House, the Committees on Appro- 
priations of the Senate and the House, and the Congressional Budget Office? 


0MB would be happy to discuss with the Subcommittee what information we could 
provide on programs serving those in and near poverty, along with what information 
would require conferring with the agencies that implement those programs. 

In the coming year, 0MB will be working with agencies to develop a comprehensive list 
of Federal programs, as required by the GPRA Modernization Act of 2010. This list 
should make it easier to identify programs across Federal agencies that share common 
goals, and facilitate the creation of budget crosscuts. However, even with this list, some 
funding crosscuts can be particularly challenging, as discussed in response to Chairwoman 
Emerson's question titled "Crosscutting Budgets." 




Tuesday, March 27, 2012. 


NATIONAL DRUG CONTROL POLICY 
WITNESS 

R. GIL KERLIKOWSKE, DIRECTOR, NATIONAL DRUG CONTROL POLICY 

Mrs. Emerson. The hearing will come to order. 

I apologize profusely. Director Kerlikowske, for our votes inter- 
vening here and that we couldn’t get started on time. But we are 
like Pavlov’s dogs, you know. I mean, when the bells ring we go. 

So, anyway, thank you so much and a big welcome to you for 
coming today; and I want to thank you so much for your service 
to the American public. You are doing a real good job. Your agency 
is charged with the extremely difficult task of coordinating multiple 
Federal agencies to address many different drug-related issues at 
home and abroad. 

Today, the committee will examine the Office of National Drug 
Control Policy fiscal year 2013 budget request and discuss whether 
the request adequately reflects ONDCP’s priorities and objectives. 

The principal purpose of the Office of National Drug Control Pol- 
icy is to establish policies, priorities, and objectives for the Nation’s 
drug control program through the National Drug Control Strategy 
and ensure effective coordination of anti-drug programs within the 
Federal Government. However, this agency does many other 
things, such as administer the Drug Free Communities Program, 
which works with communities to reduce drug abuse among youth, 
and the High-Intensity Drug Trafficking Areas Programs, which 
provides assistance to Federal, State, local, and tribal law enforce- 
ment to reduce drug trafficking and drug production in the United 
States. 

The President’s fiscal year 2013 budget request for ONDCP to- 
tals $342 million, which is a $27 million reduction from 2012; and 
I would like to commend you for making sacrifices and finding effi- 
ciencies within your budget in these dire fiscal times. This is what 
we expect from all agencies under our jurisdiction. 

However, in making reductions, we also expect agencies to 
prioritize programs that have proven their effectiveness, and I 
would be remiss not to point out that most of the savings within 
the ONDCP budget were found by cutting the HIDTA program by 
almost $40 million. This proposed reduction to the HIDTA program 
has become an annual occurrence, and I can’t help but feel like the 
administration is playing games with Congress and, more specifi- 
cally, 0MB, and so we don’t necessarily put that blame on ONDCP. 

Every year the White House proposes a massive reduction to the 
HIDTA program to fund the specific projects it likes best, like the 
Youth Anti-Drug Media Campaign, as they did last year; and each 
year Congress must do the hard work of finding funding to restore 
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this critical program. The support for the HIDTA program is real, 
but this proposed reduction by this and past administrations is a 
gimmick. 

So today we will ask does the budget support programs that 
demonstrate effectiveness for reducing drug use and its harmful 
health consequences in the United States? Our Nation continues to 
fight a drug problem that takes lives, brings about violence, and 
harms our communities and families, and I know that you and 
your staff are working hard to keep our country safe and healthy. 

Once again, welcome. Director Kerlikowske. I look forward to 
your testimony. And with that I would like to recognize the Sub- 
committee’s Ranking Member, Mr. Serrano, for any opening state- 
ment he wishes to make. 

Mr. Serrano. Thank you. Madam Chair. I would like to join you 
in welcoming the Director today. 

The Office of National Drug Control Policy is tasked with coordi- 
nating drug control activities across the Federal Government and 
shaping the President’s policy on drug control. I appreciate your 
role as the coordinator for the President on how best to reduce 
harmful drug use in the country, but I am curious how you coordi- 
nate, and hopefully not duplicate, your efforts with those of the De- 
partment of Health and Human Services, the Department of Jus- 
tice, and elsewhere with other agencies also working on the reduc- 
tion of drug use. I am curious about whether the ONDCP is the 
best place to fund law enforcement grants and public health cam- 
paigns. 

I am particularly skeptical since the largest part of your funding 
goes to High-Intensity Drug Trafficking Area grants, which I un- 
derstand may be redirected by localities to pursue other priorities. 
In particular, recent controversial activities by the New York City 
Police Department, including their policy of spying on Muslim 
Americans, have been partially funded by your agency and your 
dollars. I am disappointed and troubled that money intended to re- 
duce drug trafficking was rerouted in this manner. 

I am also very concerned that your agency has not done suffi- 
cient oversight to make sure that these funds are not misused. The 
answers given to my staff on this have been insufficient and makes 
me wonder whether ONDCP should allow this reprogramming of 
funds. 

I look forward to getting into these and other concerns in more 
detail but, for now, would like to thank you for your service and 
for appearing before us today. 

Mrs. Emerson. Thank you so much, Mr. Serrano. 

I would now like to recognize Chairman Rogers of the full com- 
mittee and a tireless advocate for combatting drug use. 

Mr. Rogers. Thank you. Madam Chairwoman. Thank you for 
yielding and for your great work on this subcommittee. 

Director Kerlikowske, thank you for being with us today to dis- 
cuss your request for ONDCP. You and I have spoken extensively 
about the drug abuse issues confronting our country, including 
your 3-day visit to my district last year. 

Drug abuse costs our economy around $193 billion every year. 
That is more than diabetes and smoking. And your massive chal- 
lenge is to oversee and to coordinate our Federal response to ad- 
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dress both the economic challenges and the human face of drug 
abuse. 

As I am sure you witnessed on your visit to my congressional dis- 
trict last year, drug abuse, particularly prescription drug abuse, 
has besieged the country but especially the rural communities, cer- 
tainly mine. We have parents burying their teenage children, vio- 
lence sprinkled throughout our otherwise quiet small towns, many 
counties with 50 percent of their children living without a parent, 
our local jails overrun by small- and big-time pill pushers. 

In Kentucky, we are losing 82 people a month to overdoses, 
which is more than are killed in car accidents; and, tragically, our 
medicine cabinets have become more deadly than our cars. 

While southern and eastern Kentucky, West Virginia, and Vir- 
ginia have grappled with this scourge for over a decade, it is pop- 
ping up in cities large and small across the country. The abuse and 
diversion of these otherwise life-sustaining drugs has become our 
country’s fastest-growing drug threat. In 2010, 254 million pre- 
scriptions for opioids were filled in the U.S., which is enough pain 
killers to medicate every American adult around the clock for a 
month. Under that lens, it is easy to see how this epidemic has 
eclipsed the combined use of heroin and cocaine. 

I want to applaud you for putting forward our Nation’s first-ever 
comprehensive plan to reduce prescription drug abuse in the wake 
of your visit to my State, and I am proud to have been a partner 
with you in moving some of these important initiatives across the 
finish line. 

Your plan incorporates many of the ideas which I have been ad- 
vocating for years. We will only be able to tackle the prescription 
drug abuse epidemic if we address the issue holistically from both 
the supply and demand sides. 

In my district. Operation UNITE, (Unlawful Narcotics Investiga- 
tions, Treatment, and Education), which you are very familiar 
with, employs such a multi-pronged approach to combat abuse, a 
model which I think is ripe for replication across the country. 

To combat demand, UNITE supports treatment programs and 
drug courts to help once-hopeless addicts turn their lives around, 
and UNITE-funded drug counselors in our schools work to instill 
in our students the value of living drug-free lives. 

On the supply side, as you have seen firsthand, law enforcement 
continues to be an important piece of the puzzle. Operation UNITE 
has a great number of undercover officers working in some 42 
counties. We work closely with State and Federal law enforcement 
officials to get drug dealers, big and small, off our streets. In fact, 
that organization can now count upwards of 4,000 pushers they 
have put in jail, a 97-percent conviction rate. 

Our country’s High-Intensity Drug Trafficking Area programs, 
particularly in regions where local drug forces are simply over- 
whelmed, are critical to bringing Federal resources to the problem. 
In Appalachia, the HIDTA has proved to be an incredibly valuable 
asset. As such, I am concerned that your budget request proposed 
to reduce funding for HIDTA by 16 percent. Congress has rejected 
that type of reduction in the past on a bipartisan basis. Don’t be 
surprised if we do so again. 
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One item we agree upon is the value of State-run prescription 
drug monitoring programs. Monitoring programs track vital pre- 
scription data so that doctors and pharmacists know when a pre- 
scription is being abused and investigators can root out perennial 
prescribers. Thanks to continued congressional support of a Depart- 
ment of Justice-led grant program, 48 States now have authorized 
PDMPs. 

I would be remiss if I did not acknowledge the important role 
that you played, particularly in Georgia, Florida, Maryland, and 
Montana, to commit and come online in recent years. That is a 
huge accomplishment. But our work, of course, is not done. 

In fact, in today’s news, Kentucky’s Governor announced that 
Kentucky will join some 20 States through the pharmacies associa- 
tion hub to link up with other States to share data on who is pre- 
scribing too much. The next challenge will be facilitating the secure 
interstate exchange of data so that we can eliminate once and for 
all the doctor shopping not just in the home State but across State 
lines, which has fueled the pill pipeline around our country. 

Tomorrow, I will join Senators Portman and Whitehouse in the 
other body in introducing legislation to help facilitate that informa- 
tion exchange, and I hope the administration can support that im- 
portant effort. 

I want to especially take a moment to thank you, Mr. Director, 
for your great work in general, but especially for your commitment 
to Operation UNITE in Kentucky, but also for the tremendous 
summit that will take place in Orlando, Florida, next month, high- 
lighting this problem nationwide. And your presence at that sum- 
mit is drawing all sorts of support across the country who would 
not be there, I think, but for your commitment to be there and to 
participate. 

So I thank you for all your great work. 

Mr. Kerlikowske. Thank you, Mr. Chairman. 

Mrs. Emerson. Director Kerlikowske, if you could keep your re- 
marks to 5 minutes or less, that would be terrific, and then we will 
have a little bit more time for questions. And I will let Chairman 
Rogers ask questions first, because he is going to have to leave. 

So welcome and thank you very much. 

Opening Statement 

Mr. Kerlikowske. Thank you. I will keep them very short. The 
panel has an extreme amount of knowledge about this issue, and 
so let me rush through them pretty quickly and thank the chair- 
woman and Ranking Member Serrano and the members that are 
here. 

I am pleased to talk about our policy. I am pleased to talk about 
our budget. 

ONDCP was created by statute in 1988. We have already heard 
the very heartfelt comments from members here about the cost to 
our society, economic, health care, criminal justice. It cuts across 
every part of this Nation, our drug problems. 

When we announced President Obama’s National Drug Control 
Strategy in 2010 we really thought that that was a community 
based prevention program. It integrates evidence-based interven- 
tions and treatment, and it recognizes that the only way we are 
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going to be able to deal with this situation is quite holistically, and 
I appreciate the support that we have had from Members of Con- 
gress. 

We updated this strategy in 2011. This year, we will be releasing 
within the next few weeks the 2012 strategy. Our budget request 
of $342 million is a decrease of $26.6 million, but we believe that 
we have programs, plans, and systems in place to accomplish this. 
And I would say that our own individual small budget for our office 
has been — we have reduced it voluntarily for the last 3 years in a 
row, because we really understand and appreciate these very dif- 
ficult, as does the President, fiscal times. 

We put a strong emphasis on preventing drug use before it be- 
gins. Our budget request includes several specific programs to re- 
duce drug use and its consequences. 

I will be happy to talk about the Youth Anti-Drug Media Cam- 
paign and answer questions around that, because I think the re- 
vamping of that program in 2010 completely remade it from per- 
haps what had been seen in the past. 

Our Drug Free Communities Program is one that we run in con- 
junction with our partners at the Substance Abuse and Mental 
Health Services agency, so it is truly a partnership. 

And the High-Intensity Drug Trafficking programs, having been 
a member of the executive board of HIDTA in Seattle, I can tell 
you that my experience and knowledge, both from the ground level 
and now as the director of ONDCP, shows that these are very 
worthwhile programs, and the vast majority of the funding that 
goes into them is actually provided at the State and local level. 

And that, in addition to our responsibilities to develop the strat- 
egy, we are also mandated by Congress in the Southwest Border 
Strategy that it is updated every 2 years, because we think we do 
a good job of oversight, and we think we do a good job of coordina- 
tion. That was reinforced when Congress asked and the President 
approved the fact that we would write the Northern Border Strat- 
egy- 

So thank you very much. Madam Chairman, for allowing me to 
be here, and I appreciate it. 

[The prepared statement follows:] 
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SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL GOVERNMENT 
COMMITTEE ON APPROPRIATIONS 
HOUSE OF REPRESENTATIVES 
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Chairwoman Emerson, Ranking Member Serrano, and Members of the Subcommittee, I am 
pleased to appear before you today to present the President’s Budget Request for Fiscal Year 
(FY) 2013 for the Office of National Drug Control Policy (ONDCP). 1 am Gil Kerlikowske, and 
I have served as Director of National Drug Control Policy since May 2009. 

ONDCP was first created by statute under the Anti-Drug Abuse Act of 1988, and the Office was 
most recently reauthorized in the Office of National Drug Control Policy Reauthorization Act of 
2006. The principal purpose of ONDCP is to establish policies, priorities, and objectives for the 
Nation's drug control program. The goals of the program are to coordinate the Federal 
Government’s efforts to reduce illicit drug use and its consequences, including drug 
manufacturing and trafficking, drug-related crime and violence, and drug-related health 
consequences. To achieve these goals, the Director of ONDCP is charged with producing the 
Administration’s National Drug Control Strategy (Strategy) and ensuring agency and department 
drug control budget spending is in support of the Administration’s Strategy. 

As Americans work together to address our Nation’s shared challenges, the health, well-being, 
and safety of our citizens continues to serve as the basis for strengthening our economy and our 
country overall. A healthy, productive, and drug-free workforce fosters competitiveness and 
innovation within our neighborhoods, towns, and communities. Addressing our Nation’s drug 
problem will also ensure our fellow citizens can contribute to our shared successes, and that 
America’s future generations will continue to lead the world in innovation and ingenuity. 

The race to secure the future for our Nation’s children is real. Our children, and their children, 
will only be equipped to compete with their peers around the globe if the United States has a 
sound economy fueled by an educated, prepared, and healthy workforce. By reducing drug use 
and its consequences, teaching children the value of healthy and responsible life choices, and 
promoting education, innovation, and excellence, we can ensure that the future is ours to win. 

Placing sufficient resources behind our efforts will lead to more progress. Recent data show 
some increase in drug use; however, the rate of Americans using illicit drugs is roughly one third 
of what it was 30 years ago, cocaine production in Colombia has dropped by almost two thirds 
since 2001, and increasing numbers of non-violent offenders are being diverted into treatment 
instead of Jail. Previous national efforts to reduce smoking, drunk driving, and other public 
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health threats have shown that sustained and balanced approaches can significantly improve 
public health and safety. The Administration's Strategy provides a roadmap to decrease drug use 
and its consequences. 

In 2010, ONDCP launched the Administration’s inaugural Strategy, emphasizing community- 
based drug prevention, integrating evidence-based interventions and treatment into the healthcare 
system, promoting innovations in the criminal justice system to decrease recidivism, and forging 
and maintaining strong international partnerships to disrupt drug trafficking organizations. We 
updated the Strategy in 201 1 , and soon we will release this year’s update, which will provide 
information on our progress to date in implementing the action steps we established in the 
inaugural Strategy. This update will include a report on the new Performance Reporting System, 
a performance monitoring and assessment mechanism for gauging the effectiveness of the 
Strategy, as required by ONDCP’ s Reauthorization Act of 2006. Developed through an 
extensive interagency process, this system will monitor key performance measures to assess 
cross-agency progress toward the goals and objectives of the Strategy. This system will signal 
where the Strategy is on track, and where further attention, assessment, evaluation, and problem- 
solving are needed. 

In addition to our work with international partners as part of the overall Strategy, we have 
responsibility for working with our national and international partners in the development of the 
National Southwest Border Counternarcotics Strategy and, as of last year, the National Northern 
Border Counternarcotics Strategy, both of which are Congressionally mandated. These 
strategies further our mission to help disrupt the trafficking of illegal drugs into this country 
while enhancing our efforts to provide border communities with enhanced prevention and drug 
treatment assistance that will help curb drug use in the long term. 

ONDCP’s Budget Request for FY 2013 

ONDCP’s budget reflects a commitment to responsibly reduce spending without compromising 
our ability to support the President in achieving the goals set forth in the Strategy. The 
Administration’s FY 2013 budget request for ONDCP is $342,013,000 and 99 full-time 
equivalents (FTEs). The budget represents a decrease of $26,559,000 (7 percent) from the 
enacted budget for FY 2012 of $368,572,000. Our budget, programs, and policy emphases 
support a Strategy which represents a balanced approach to confronting the complex challenge of 
drug use and its consequences. 

Our budget builds on several major drug policy legislative achievements that have occurred since 
the initial Strategy. In August 2010, President Obama signed into law the Fair Sentencing Act, a 
significant and long-overdue piece of criminal justice reform, which reduces the disparity in the 
amounts of powder cocaine and crack cocaine required for the imposition of mandatory 
minimum sentences and eliminates the mandatory minimum sentence for simple possession of 
crack cocaine. It also increases penalties for major drug traffickers. In October 2010, President 
Obama signed into law the Secure and Responsible Drug Disposal Act of 2010, which allows the 
Drug Enforcement Administration to craft regulations that will help communities combat the 
Nation’s prescription drug abuse epidemic by making it easier for states and localities to securely 
collect expired, unused, and unneeded prescription drugs in an environmentally responsible 
manner. In December 20 1 1 , the Consol idated Appropriations Act, 20 1 2, contained language 
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allowing the Department of Veterans Affairs (VA) to share prescription drug data with state 
prescription drug monitoring programs, so that prescribers can ensure that individuals are not 
obtaining the same prescription drugs in the private sector that they are getting from the VA. 
That same month, the House passed H.R. 1254, the Synthetic Drug Control Act of 201 1, which 
would ban many of the most commonly abused synthetic drug compounds. These legislative 
accomplishments are the result of bipartisan Congressional support, illustrating how reducing 
drug use and its consequences continues to be a non-partisan effort. 

ONDCP Signature Initiatives 

As part of our work to implement the Strategy, ONDCP focuses on three signature initiatives, in 
addition to its ongoing activities, to help achieve the goals of the Administration's Strategy. 

Drue Prevention 

The statistics on youth initiation of drug use and perceptions about drug use are alarming. A 29 
percent decline in youth past-month drug use, a decline that had begun in 1997, has ended. 
Multiple surveys show that young people’s attitudes toward drugs are softening - often a 
precursor to an uptick in drug use, which is also being seen in some surveys. Young adults 
between the ages of 18 and 25 have the highest rates of current illicit drug use (over 20 percent), 
and each day, an estimated 4,600 young people under age 1 8 initiate drug use for the first time. 

Drug and alcohol use affects health outcomes, job opportunities, family life, military 
preparedness, and academic outcomes. Preventing drug use is cost-effective and makes sense. 
Every dollar invested in research-based drug prevention programs saves on average $ 1 8 in costs 
related to treatment for substance use disorders. With this in mind, drug prevention is a 
foundational pillar of the Strategy. This also means the Administration will continue to 
steadfastly oppose legalization efforts, as we know it would increase the availability, use, and 
familiarity of drugs. 

The Administration is committed to drug prevention and is investing significant resources into 
national efforts to prevent drug use before it starts. Federal resources totaling $1 .4 billion are 
requested in FY 2013 across all of the agencies and departments included in the National Drug 
Control Program Agencies Budget to support education and outreach programs aimed at 
preventing the initiation of drug use. 

To achieve its commitment to stopping drug use before it begins, the Administration is focusing 
its drug prevention efforts on the following: 

• Developing a national, community-based drug prevention system; 

• Ensuring drug prevention activities encompass a wide range of community-based settings; 

• Developing and disseminating information on youth drug use; 

• Engaging law enforcement in drug prevention initiatives; and 

• Establishing drugged driving and prescription drug abuse as a national priority. 

Prescription Drue Abuse 

Over the past decade, the United States has witnessed alarmingly high rates of prescription drug 
abuse, which has been characterized as a public health epidemic by the Centers for Disease 
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Control and Prevention. According to the National Survey on Drug Use and Health (NSDUH) 
from the Department of Health and Human Services’ Substance Abuse and Mental Health 
Services Administration (SAMHSA), in 2010, 2.4 million individuals consumed 
psychotherapeutic drugs for a non-medical purpose for the first time, about the same as the 
number of first-time marijuana users. In 2009, the number of drug-induced deaths in the United 
States exceeded deaths from motor vehicle crashes for the first time. From 1999 to 2009, there 
was a six-fold increase in addiction treatment admissions for individuals primarily abusing 
prescription pain killers. The increase in the percentage of treatment admissions for abuse of 
pain relievers spans every age, gender, race, ethnicity, education, employment level, and 
region. According to a Department of Defense survey in 2008, one in eight (12 percent) active 
duty military personnel reported past month illicit drug use, largely driven by the abuse or 
misuse of prescription drugs (reported by 1 1 percent). We must do all that we can to reverse 
these disturbing trends. 

The ongoing public health and safety consequences of prescription drug abuse underscore the 
need for action. In April 20 1 1 , the Administration released its comprehensive Prescription Drug 
Abuse Prevention Plan, entitled “Epidemic: Responding to America’s Prescription Drug Abuse 
Crisis.” This plan builds upon the Strategy and brings together Federal, state, local, and tribal 
leaders to reduce diversion and abuse of prescription drugs. It strikes a balance between our 
need to prevent diversion and abuse of pharmaceuticals with the need to ensure legitimate 
access, focusing on four major pillars, each designed to intervene at a critical juncture in the 
process of diversion and abuse. These pillars include: education for prescribers and the public; 
prescription monitoring; safe drug disposal; and effective enforcement. I am pleased to report 
that we are making significant progress in each of the four major pillars outlined in the plan. 

One of the challenges we face is that individuals tend to believe that because prescription drugs 
are legal, they are safer than so-called "street drugs." It is important that we educate the 
public about the dangers of prescription drug abuse and reduce diversion of prescription drugs 
that have a high potential of abuse. 

While the realities of prescription drug abuse demand action, any policy response must be 
approached thoughtfully, to strike a balance between our desire to minimize diversion and abuse 
of pharmaceuticals and the need to allow access for those who take pain medication for 
legitimate purposes, under a physician’s care. 

Drugged Driving 

Each year thousands of drivers, passengers, and pedestrians tragically lose their lives because of 
impaired and distracted driving. This reckless behavior not only includes drunk driving, but also 
driving after taking drugs. Drug use, including the misuse of prescription drugs, can impair 
judgment and motor skills. Among drivers killed in motor vehicle crashes in 2009 with known 
drug test results, one in three tested positive for drugs. In a 2007 national roadside survey 
conducted by the Department of Transportation, one in eight nighttime weekend drivers tested 
positive for an illicit drug. NSDUH data show that in 2009, 10.5 million persons aged 12 or 
older reported driving under the influence of illicit drugs during the past year. This corresponds 
to 4.2 percent of the population aged 12 or older. Across age groups, the rate of driving under 
the influence of illicit drugs in 2009 was highest among young adults aged 18 to 25 (12.8 
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percent). According to the 2010 Monitoring the Future study, supported by HHS’ National 
Institute on Drug Abuse (NIDA), part of the National Institutes of Health, one in eight high 
school seniors reported that in the 2 weeks prior to the survey, they had driven after smoking 
marijuana. 

President Obama has set a goal of reducing the prevalence of drugged driving 10 percent by 
2015, and the month of December was declared Impaired Driving Month by President Obama in 
both 2010 and 2011. ONDCP hosted a summit that brought together a wide coalition of 
prevention, youth-serving, and safety organizations; automobile and insurance representatives; 
and Federal agencies to discuss emerging issues and challenges related to drugged driving. We 
established an unprecedented partnership with Mothers Against Drunk Driving to raise public 
awareness of drugged driving. We also released a Drugged Driving Toolkit 
( http://www.whitehouse.gov/sites/default/riles/ondcp/issues- 

content/drugged driving toolkit.pdf) that provides tips for parents of teen drivers, sample 
community activities to raise awareness, and resources to help teens reject negative influences. 

We are also working with national associations and experts to provide technical assistance to 
states considering per se and other anti-drugged driving laws that make it illegal for individuals 
to drive with illicit drugs in their system. Already, 1 7 states have per xe or zero tolerance 
statutes. In these states, it is a criminal offense to drive after taking illegal drugs while the drugs 
are still detectable in one’s system. Increased news media outreach and public engagements are 
also helping enhance public awareness of the alarming prevalence of drivers on roadways with 
drugs in their systems. In addition, domestic law enforcement agencies are partnering to reduce 
the prevalence of drugged driving. We will work to better educate officers to identify and assist 
in removing drugged drivers from the road. 

We are also working closely with international partners on this issue, many of whom are tackling 
drugged driving through comprehensive law enforcement and public awareness responses. To 
that end, in 2011, the United States introduced a resolution to support drugged driving efforts at 
the United Nations Commission on Narcotic Drugs in Vienna, Austria, which was unanimously 
approved and co-sponsored by 17 countries and the European Union. 

ONDCF-Funded Initiatives 

As you are aware, ONDCP’s annual appropriation includes funding for its programs. 

National Youth Anti-Drus Media Campaien 

The President’s budget request for the National Youth Anti-Drug Media Campaign (Media 
Campaign) for FY 2013 is $20 million, which is 100 percent above the FY 2012 enacted level. 
Congress created the Media Campaign in 1 998 and provided further authorization pursuant to the 
ONDCP Reauthorization Act of 2006, to prevent and reduce youth drug use across the Nation 
and address methamphetamine use. Today, the Media Campaign provides teen exposure to anti- 
drug messages through a combination of paid advertising (e.g., social media, television, Internet, 
and cinema) and public communications (e.g., community events, corporate sponsorships with 
youth brands, and youth-centered activities) against the growing tide of pro-drug content that is 
pervasive in popular culture and the online environment. Since the Media Campaign received no 
funds in the FY 2012 enacted budget, it is being sustained on an operations budget composed of 
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the net result of prior-year unobligated balances that remain after fimds in this account were 
rescinded in FY 2012. 

The Media Campaign currently has two distinct areas of focus. First, the “Above the Influence” 
(ATI) Campaign, targeting youth ages 12-17, balances broad drug prevention messaging at the 
national level with more targeted efforts at the local community level. Second, there is the Anti- 
Meth Campaign, targeting young adults ages 18-34 as well as adults who may influence 
methamphetamine users. 

The Media Campaign has been redesigned and supports drug prevention efforts and positive 
youth development in communities nationwide. In June 2010, the redesigned Media Campaign 
was launched nationally under the ATI brand, including a targeted focus on local communities. 
To date, ATI has partnered with hundreds of loeal youth-serving organizations across the 
country, which have implemented ATI activities from the ATI Toolkit. The Media Campaign 
also continues to leverage social media in an effort to amplily its messages online and at the 
community level. The Media Campaign’s ATI Facebook page has nearly 900,000 followers and 
continues to add about 5,000 followers per week. The ATI message continues to resonate with 
youth, with an average of 85 percent of the Media Campaign’s target audience indicating they 
are aware of ATI advertising, an average of 85 percent of teens also recognizing the ATI brand 
logo, and over 75 percent of teens - regardless of gender or ethnicity - saying ATI messaging 
speaks to them. 

In 201 1, three independent, scientific analyses of the ATI Campaign found that the Media 
Campaign is effective, relevant to youth, and a vital tool to support drug prevention efforts in 
communities across the country. A study in the March 201 1 journal Prevention Science, funded 
through a NIDA grant, concluded that “exposure to the ONDCP (ATI) campaign predicted 
reduced marijuana use.” The analysis, across 40 middle schools in 20 U.S. communities, 
showed that those youth who reported exposure to the ATI campaign were less likely to begin 
use of marijuana compared to those not exposed to the ATI campaign - a finding consistent with 
the Campaign's own year-round Youth Ad Tracking Survey results. Another study, published in 
the April 201 1 American Journal of Public Health, found that lower rates of past month 
marijuana use and lifetime marijuana use were found among 8th grade girls who had greater 
exposure to the Campaign’s anti-drug advertisements. Positive findings for early adolescent 
teens in this study are consistent with research on other programs which have shown effects for 
this age group, such as "truth,” the national tobacco prevention campaign conducted by the 
American Legacy Foundation. Lastly, a study published in the 20 1 1 Journal of Drug Education 
concluded that awareness of ATI is associated with greater anti-drug beliefs, fewer drug use 
intentions, and less marijuana use; the study provides further evidence of positive campaign 
effects and may strengthen reliance on mass media health persuasion campaigns as a useful 
adjunct to other programs targeting youth. 

The Anti-Meth Campaign addresses the risks associated with methamphetamine use, the 
effectiveness of treatment, and the possibility of recovery from methamphetamine addiction. 
Although all states receive some national paid online advertising, the bulk of the Anti-Meth 
Campaign effort is directed to states with the highest methamphetamine use rates. 
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The programs operated by ONDCP work together, when possible, to maximize resources while 
extending the focus of their activities to new audiences. For instance, the Media Campaign 
provides ready-to-use materials, such as the ATI Activities Toolkit, to Drug-Free Communities 
(DFC) coalitions and hosts webinars and workshops. At these workshops. Media Campaign staff 
provide technical assistance to organizations on how to implement ATI activities, including 
testimonials and lessons learned from DFC coalition members that have implemented ATI 
activities. In addition. Media Campaign staff work with coalitions to bring ATI into DFC 
communities. For example, teens from the Coalition of Behavior Health Services, a DFC 
grantee in Houston, Texas, conducted a week of ATI activities during a local art festival, 
including creation of an ATI art mural that traveled to various Houston-area locations, teen panel 
discussions, and a free concert by a local hip-hop dance group. And, teens from the Kent County 
Prevention Coalition, a DFC grantee in Grand Rapids, Michigan, took on the challenge of 
making a movie discussing the negative pressures and influences in their lives, and how they rise 
above them. The 30-minute movie premiered at a local Kent County movie theater. Teens used 
the ATI Activities Toolkit as a guide for the activities and discussions captured in the movie. 

Drue-Free Communities SuvDort Program 

The President’s FY 2013 budget request of $88.6 million for the DFC Support Program is a 
decrease of $3.4 million (4 percent) from the FY 2012 enacted budget. The DFC Support 
Program, created by the Drug Free Communities Act of 1997, serves as the Nation’s leading 
effort to mobilize communities to prevent youth drug use. Directed by ONDCP in partnership 
with SAMHSA, the DFC program provides grants to local drug-free community coalitions, 
enabling them to increase collaboration among community partners and to prevent and reduce 
youth substance use. ONDCP provides oversight of the DFC Support Program to include final 
award determination, program regulation, policy, and its national evaluation. During FY 201 1, 
there were a total of 726 DFC grants (694 DFC grants and 32 DFC mentoring grants). A total of 
57 grantees will graduate out of the DFC program after receiving 10 years of funding, with 29 
more completing their first 5 years of funding in September 2012. The most recent evaluation of 
the program found that rates of substance are continuing to decline in DFC communities between 
DFC coalitions’ first report and most recent report. 

Of the amount requested for DFC in the FY 2013 President’s budget, $79,512,000 will fund 
grants made directly to approximately 644 community-based coalitions, of which 20 are for DFC 
mentoring grants, focusing on preventing and reducing youth substance abuse throughout the 
United States. This amount will include 174 new DFC grants for a 5-year cycle. In addition, 
$2,000,000 will be provided as a directed grant award to the National Community Anti-Drug 
Coalition Institute to provide training, technical assistance, and publications to coalitions. The 
remaining $7,088,000 (8 percent of the total request) will fund program support expenses, such 
as program staff, specific training provided to grantees, daily oversight of grants via an 
interagency agreement, and the DFC national cross-site evaluation. 

Hieh-Intensitv Drue Traffickine Areas (HIDTA) 

The President’s FY 2013 budget request of $200.0 million for the HIDTA program is a decrease 
of $38,522,000 (16 percent) from the FY 2012 enacted budget. The FY 2013 budget request 
maintains the HIDTA program’s focus and mission of reducing drug trafficking and production. 
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The purpose of the HIDTA program is to reduce drug trafficking and production in the United 
States by facilitating cooperation among Federal, state, local, and tribal law enforcement 
agencies. Nonetheless, the HIDTA program is a locally-based program that responds to local 
problems. The agencies involved share information and implement coordinated enforcement 
activities; enhance law enforcement intelligence sharing among Federal, state, local, and tribal 
law enforcement agencies; provide reliable law enforcement intelligence to law enforcement 
agencies needed to design effective enforcement strategies and operations; and support 
coordinated law enforcement strategies to maximize available resources and reduce the supply of 
illegal drugs in designated areas. 

In recent years, the program has moved from a strict law enforcement focus to one that includes 
community prevention. Because of the unique leadership position of HIDTA, its detailed 
understanding of local and regional drug issues, and its ability to bring multiple local and 
regional organizations together to respond to the problems, ONDCP established a prevention 
initiative within the HIDTA Program. For the past several years, ONDCP has dedicated 
discretionary funds to develop HlDTA-based prevention efforts to target specific regional needs. 
The purpose of HIDTA Prevention Initiatives is to better connect local law enforcement with 
community-based prevention activities, and facilitate better coordination of those activities, to 
help reduce substance use and reduce the demand for illegal drugs. Approximately half of the 
HIDTAs are now connecting law enforcement with local prevention efforts to support best- 
practice activities designed to reduce drug use by replicating the HIDTA multi-agency model. 

The HIDTA program helps improve the effectiveness and efficiency of drug-control efforts by 
facilitating cooperation between drug-control organizations through resource and information 
sharing, co-locating and implementing joint initiatives. HIDTA funds help Federal, state, local, 
and tribal law enforcement organizations invest in infrastructure and Joint initiatives to confront 
drug-trafficking organizations. 

Additional Programs 

The President’s FY 2013 budget request for ONDCP anti-doping activities is $8.1 million, which 
is $900 thousand (10 percent) less than the FY 2012 enacted budget. ONDCP oversees the grant 
administration for U.S. anti-doping activities. These funds are used to educate athletes on the 
dangers of drug use, eliminate doping in amateur athletic competitions, and rely on standards 
established and recognized by the United States Olympic Committee. Anti-doping activities 
seek to raise awareness about the health dangers and ethical implications of drug use in sport 
among young and future athletes. In addition, these activities supports state-of-the-art research 
within the scientific and public health communities related to anabolic steroids and other 
performance enhancing drugs. In addition, ONDCP also requests $1.9 million in FY 2013 for 
World Anti-Doping Agency membership dues, which is equal to the FY 2012 enacted budget 
level. 

Salaries and Expenses 

The President’s FY 2013 budget request includes $23.4 million for ONDCP Salaries and 
Expenses, a decrease of $1.1 million (4 percent) from the FY 2012 enacted budget. The 
requested funding will allow ONDCP to continue to focus on the goals of the Strategy by 
providing guidance to, and oversight and coordination of, the National Drug Control Program 


8 



172 


agencies. The salary and expenses account provides support for 98 FTEs (the remaining FTE is 
funded through DFC), same as the FY 2012 enacted budget. 

The National Drug Control Budget 

The President’s FY 2013 National Drug Control Budget request of $25.6 billion will be used to 
reduce drug use and its consequences in the United States, an increase of $415.3 million (1.6 
percent) over the FY 2012 enacted level of $25.2 billion. This increase demonstrates the 
Administration’s continuing support of and commitment to the goals and action items identified 
in the Strategy. The F Y 20 1 3 request continues the restructuring of the National Drug Control 
Budget that began in FY 2012. This restructuring provides a transparent and accurate depiction 
of Federal funds spent in support of the Strategy. With a detailed and thorough review, the 
Administration has established and displayed a reliable accounting of Federal resources spent on 
supporting the Strategy ‘s goals to reduce drug use and its consequences by endorsing a balance 
of prevention, treatment, and law enforcement, and restoring balance between demand and 
supply reduction programs. 

The drug budget restructuring also includes the development of performance measures to 
monitor each new agency’s drug-related contribution to the Strategy (similar to that of the other 
agencies). ONDCP worked with agencies that were added in FY 2012 to identify current 
measures that may be appropriate and to develop new metrics where necessary. Monitoring the 
performance of drug-related agencies is critical to track program-level accomplishments and 
progress toward achieving the Strategy 's overall goals and objectives. 

In addition to the numerous agencies whose programs were added as part of the initial 
restructuring, four new programs will be added as part of the FY 20 1 3 National Drug Control 
Budget: 

• Employment and Training Administration, Department of Labor (a comprehensive drug 
prevention and intervention program for all Job Corps participants); 

• Department of Housing and Urban Development’s Continuum of Care (housing and 
other efforts in support of homeless persons with substance abuse disorders); 

• Defense Health Program, Department of Defense (drug abuse treatment provided by 
military treatment facilities and private sector care); and 

• Administration for Children and Families, Department of Health and Human 
Services (enhances the safety of children affected by parental methamphetamine or 
other substance abuse). 

Conclusion 

ONDCP supports a comprehensive public health and safety approach in an effort to reduce drug 
use and its consequences. The President’s FY 2013 budget request has been carefully developed 
to ensure we have the resources to meet the Administration’s National Drug Control Strategy 
goals. 

Thank you for this opportunity to testify. 1 am happy to answer any questions. 
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Director of National Drug Control Policy 

R. Gii Kerlikowske was nominated by President Obama and confirmed by the U.S. 
Senate as the Director of the Office of National Drug Control Policy. In his position, Mr. 
Kerlikowske coordinates all aspects of Federal drug control programs and 
implementation of the President’s National Drug Control Strategy. 

Mr. Kerlikowske brings 37 years of law enforcement and drug policy experience to the 
position. He most recently served 9 years as the Chief of Police for Seattle, 

Washington. When he left, crime was at its lowest point in 40 years. Previously, he was 
Deputy Director for the U.S. Department of Justice, Office of Community Oriented 
Policing Services, where he was responsible for over 6 billion dollars in Federal assets. 
Mr. Kerlikowske was also Police Commissioner of Buffalo, New York. The majority of 
his law enforcement career was in Florida where he served in the St. Petersburg Police 
Department. 

He was elected twice to be President of the Major Cities Chiefs, which is comprised of 
the largest city and county law enforcement agencies in the United States and Canada, 
and was also elected President of the Police Executive Research Forum. He has 
received numerous awards and recognition for leadership, innovation, and community 
service. He served in the U.S. Army where he was awarded the Presidential Service 
Badge. 

He served as the Chair of the Board of Directors of Fight Crime: Invest in Kids, a 
national organization that advocates for evidence-based programs that prevent youth 
from being involved in crime. He has also served on the advisory boards of the 
Salvation Army in Buffalo and Seattle. 

Mr. Kerlikowske received the American Medical Association's, Dr. Nathan Davis Award 
for Outstanding Government Service in 201 1 . 

Mr. Kerlikowske holds a B.A. and a M.A. in criminal justice as well as a Honorary Doctor 
in Humane Letters from the University of South Florida. 
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Mrs. Emerson. Thank you, Director Kerlikowske. 

Mr. Rogers. 

Mr. Rogers. Thank you, Madam Chairman, and thank you for 
letting me go out of turn here because I do have another meeting 
I have to get to. 

PDMPS/INTEROPERABILITY 

Director, we have spoken at length about the value of these — pre- 
scription drug monitoring programs around the country. And, obvi- 
ously, with the interstate traffic in prescription medicine, particu- 
larly from Florida, it is important that the State-run monitoring 
programs link up with each other so that a person in Kentucky, for 
example, would be unable to run across the State line in Tennessee 
or wherever and get a prescription and not count on the Kentucky 
program. 

How important is interoperability among the States and where 
are we on that? 

Mr. Kerlikowske. We are not as far, Mr. Chairman, as I would 
like to see us be in the interoperability. I believe Kentucky and 
Ohio have made probably the greatest strides in sharing informa- 
tion, but I think the recognition from the Department of Justice 
that we need to be more proactive in making sure that these sys- 
tems can talk to each other is helpful. 

The expert panel that deals with this has been particularly good 
in recommending key pieces of information so that these pieces, so 
that this data can be shared. I think that the helpful part is that 
the PDMPs — and, by the way, I spoke with the Governor of Mis- 
souri, and he believes that he is close to achieving that, and we 
have also seen it just pass out of the Senate in New Hampshire. 
So, hopefully, the next time we meet we will be talking about all 
50 States that make this work, and interoperability will be one of 
the areas that we want to see expert systems move more forward 
in. 

Mr. Rogers. There are a couple of, I will call them, “hubs” that 
are in operation now where the interoperability could be channeled. 
One is being run by the Department of Justice — and another is 
being run by the National Association of Boards of Pharmacy. And 
just a moment ago I mentioned that the Kentucky Governor re- 
cently announced that Kentucky’s KASPER program was joining 
the pharmaceutical board’s hub. 

Can you tell us what you think about those hubs, which one 
would be the best to go to, and how they are operating? 

Mr. Kerlikowske. Well, I think the Department of Justice pro- 
gram has been worked on now for several years, in fact, approxi- 
mately 8 years. There seems to be a great deal of support from the 
users of the State systems for the pharmacy board, and so we ask 
the people that we have worked with most closely at the Bureau 
of Justice Assistance if we could not have a kind of coming together 
to make these systems supportive of each other, and I think that 
we are very close to doing that. Because everyone recognizes the 
importance of being able to share the data when it gets into the 
technology, which is far beyond my ability to explain. I know there 
are some details, but I couldn’t agree with you more, and I think 
we are going to make this work. 
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Mr. Rogers. The press release out of the Kentucky Governor’s 
office about Kentucky joining the pharmaceutical hoard’s group 
said that there were 20 States that now belong to that hub, includ- 
ing all of those that border Kentucky. If so, that is a head start, 
is it not, on getting a system nationwide that shares information? 

Mr. Kerlikowske. I believe it is, Mr. Chairman, and I think that 
our work and the cooperation that we have received from the Bu- 
reau of Justice Assistance will go a long way into putting these 
programs together to make sure that the data can be shared. You 
know, as the doctors tell us, it is a patient safety tool. 

OXYCONTIN 

Mr. Rogers. OxyContin is a wonderful drug for terminally ill 
cancer patients and the like. It is a 12-hour time-released capsule 
that is a lifesaver for a lot of people. However, it is easily abused 
and has been abused, unmercifully. FDA says it can be prescribed 
for moderate to severe pain. 

Given the extreme addictiveness of OxyContin and the difficulty 
in kicking the habit, do you think that OxyContin should be only 
available for severe pain rather than moderate? 

Mr. Kerlikowske. You know, Mr. Chairman, I have heard that 
question addressed to people in the FDA and the true medical pro- 
fessionals in this area, so I don’t really think I am particularly 
qualified to answer that. 

But I would tell you that I think that the most important thing 
that I have learned as a lay person, frankly, in coming to this 
issue, is the importance of education for prescribers. When those 
physicians tell me how little or, in fact, sometimes nil training and 
education they get about tolerance, dependence, pain management, 
et cetera, I recognize the real importance of mandatory prescriber 
education, and I think that is a good first step. 

Mr. Rogers. Also with regards to OxyContin, Purdue Pharma’s, 
patent expires in 2013 the manufacturer, and already two or three 
other manufacturers are talking about manufacturing OxyContin 
under its original formulation. Since all of the difficulties with 
OxyContin, Purdue Pharma changed the make-up of the medica- 
tion so that it is no longer in pill form, easily crushable and 
abused, but only in gel form, which makes it very difficult to abuse. 
And yet if, when their patent runs out on the original OxyContin 
formulation, some companies are talking about manufacturing 
OxyContin in the original pill form. What kind of difficulty do you 
think that might cause? 

Mr. Kerlikowske. Well, I think that we have been strong advo- 
cates for the pharmaceutical manufacturers who are interested in 
producing, developing, and selling the pain formulas that are called 
abuse resistant. I think there is more work that has to be done in 
that area, and I am hoping that the kinds of incentives — besides 
the fact that it saves lives and reduces the abuse, the kinds of in- 
centives that the companies need to produce abuse-resistant for- 
mulas will be available to them. 

Mr. Rogers. When would that guidance be available? 

Mr. Kerlikowske. I think that there are some discussions right 
now with the Food and Drug Administration regarding this and 
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other parts of Health and Human Services to make this happen 
also and to move this forward. 

Mr. Rogers. As you know, we had a situation at the outset with 
OxyContin and Purdue Pharma where a profit-driven company 
downplayed the addictive qualities of their products while pro- 
moting their great healing potential; and, therefore, this problem 
developed into an epidemic, as the CDC puts it. Do you feel con- 
fident that we can avoid that when the patent runs out? 

Mr. Kerlikowske. I am not sure that I have as much detailed 
knowledge to be able to answer that part of the question, but I will 
tell you that it is something that I am watching very carefully. Peo- 
ple in our office are watching it also very carefully. Because, as we 
have made progress in a host of ways in dealing with the prescrip- 
tion drug issue, I think the last thing any of us want to see is eas- 
ily abused and more widely distributed powerful pain killers, both 
that are addictive and also lead to the fatalities that we have be- 
come so familiar with. 

Mr. Rogers. Finally — and thank you. Madam Chairman, for 
being lenient. 

Mrs. Emerson. My pleasure. 

PILL MILLS 

Mr. Rogers. The DEA, with their recent crackdown in Florida, 
the pill pipeline, particularly to Kentucky from Broward County, 
Florida, has certainly slowed dramatically. And I complimented the 
Attorney General recently on the efforts of the Justice Department 
to prosecute the pill mill operators, and they have put many in jail. 

However, now that we have pretty much broken up that hot spot, 
many of those pill mill operators are moving to other locales: Geor- 
gia, Kentucky, Tennessee, and others. In fact, I have got two, to my 
knowledge, that came from Broward County, Florida, and are oper- 
ating in my district now. How can we combat this proliferation of 
the cancer that was in Broward County, Florida? 

Mr. Kerlikowske. You know, as we are both so familiar with 
kind of the epicenter of the pill mill problem in Broward County 
and although it did take some period of time for the State of Flor- 
ida to act in a holistic way on this, I think that what they have 
done, the requirements about who can own a prescribing — a pill 
mill, whether or not the pill mill, in fact, can distribute the pills, 
all of the rules and regulations and ownership of provisions that 
they put in place, I think, are probably a pretty good model. And 
I know that this was one of the issues that Georgia was very con- 
cerned about as Florida began to crack down, that we would have 
a balloon effect. 

I think the other important part has been the recognition and 
the attention and the publicity, and I would thank Members 
throughout Congress for this, is that people are — a few years ago, 
I think if we would have talked about a pill mill, people would have 
wondered what we were talking about and what it was. I don’t 
think I can talk to anyone now that is in a policy or leadership po- 
sition at the city, county, or State level that isn’t familiar with the 
pill mill issue and is very quick to put in the rules, regulations, or- 
dinances that are needed to keep them in line and to keep the 
abuse from spreading. 
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Mr. Rogers. Well, thank you, Mr. Director, for the great work 
you are doing. You bring a lot of expertise to this challenge, with 
your background in Seattle, and you have made a distinct mark on 
the country with your work. Thank you. 

Mr. Kerlikowske. Thank you, sir. 

Mrs. Emerson. Thank you. 

It is fascinating the only time I have ever had one OxyContin 
was when I broke my arm last year, and it made me so sick I 
couldn’t imagine why anybody would like it. I mean it seriously 
made me very, very, ill. So Advil worked much better, as far as I 
was concerned. 

NATIONAL DRUG CONTROL BUDGET AND EFFECTIVENESS OF PROGRAMS 

Anyway, Mr. Director, in the national drug control budget there 
are over 35 governmental entities that receive some funding for the 
drug control mission, and you all are obviously responsible for the 
overall national strategy and the budget. I have four questions that 
I want to ask that you could answer all at once, I think. 

Number one is, what type of accountability are these entities pro- 
viding to ONDCP? Do they all have performance measures? Are 
they evaluated annually, and do you find them effective and effi- 
cient? What efforts have been made to quantify the relative cost- 
effectiveness of the various drug control programs? And then I 
would like to know how you coordinate with other agencies such as 
DOJ, HHS, and Homeland Security. 

Mr. Kerlikowske. Thank you. 

I think that, without question, that every, every member of Ap- 
propriations and certainly within the President’s staff, that, with- 
out having adequate measures and without having adequate eval- 
uation, that nobody wants to put taxpayer dollars forth without 
seeing the fruition and seeing the success. So we have and have 
put in place a variety of mechanisms, and some have actually been 
called — and this is a dangerous term — a model program by 0MB. 

But we have a delivery unit. When we put toget^her the Presi- 
dent’s drug control strategy and we had 116 action items, we put 
together a system in which all of those different other components 
that you mentioned — HHS, the Department of Justice, the Depart- 
ment of Education, et cetera — are responsible for reporting back to 
us on a quarterly basis. And it is a pretty simple system, with a 
red light, a caution light, and a green light if they are doing well 
or if they need some help and assistance. And I think that the 
number of accountability systems, the audits of our HIDTA’s both 
performance audits and also financial audits are very helpful. 

We know in the media campaign that we have had three peer- 
reviewed journal articles showing that the revamped campaign is 
quite — has great potential to lead to success. And we know that our 
Drug Free Communities and another peer-review journal article 
show — and I think you are familiar with some of those that existed 
in your home district — show that kids who had been exposed to the 
work of the Drug Free Communities have less chance of being in- 
volved in drugs than kids who don’t have that benefit. 

So I would tell you for a very small shop, about 99 people, we 
keep a very close eye on a lot of budget money, and the fact that 
we have reached out to our components to come in and help us de- 
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sign the strategy, rather than jamming it down their throat, was 
a way to get their cooperation. 

Mrs. Emerson. So, in other words, the agencies perhaps are de- 
veloping their own strategies to complement yours, as opposed to 
you saying this is what we want you to do? 

Mr. Kerlikowske. Yes, I tried that as police chief and never 
found it particularly successful. So bringing them in and actually 
asking them to sit down and work with us over literally days and 
weeks to develop the overall strategy seems to be working so far. 

Mrs. Emerson. That is good. I remember when Chairman Rogers 
was the chair of the Homeland Security Subcommittee, and I sat 
on that as well, and he used to haul some of the agencies under- 
neath DHS in for their quarterly reports, and they got stars if they 
had done this and got no stars if they had done that. But it made 
a huge difference when they had to report like that. So I am 
pleased to hear you have that kind of a mechanism. 

How many folks do you have altogether working on the develop- 
ment of your strategy? 

NATIONAL DRUG CONTROL STRATEGY 

Mr. Kerlikowske. We have 94 people in the office, and we have 
several openings, several that we are hopeful to fill. But it is a 
range of people that give us advice, from brain scientists to the at- 
torneys, to people with backgrounds in pharmacy. It is a wide-rang- 
ing group of mostly career staff that are very smart and very dedi- 
cated and really have an interest in reducing this Nation’s drug 
problem. 

Mrs. Emerson. So you pull in most every single person one way 
or the other who works in your office then? 

Mr. Kerlikowske. Yes. It is a small enough place that we can 
all get together and develop these strategies, and everybody brings 
kind of a different perspective, and I think that is what has been 
evidenced here in this discussion, is there is no one way to ap- 
proach this Nation’s drug problem. We have to do it across the 
board. 

Mrs. Emerson. Well, I appreciate that. 

MEDIA CAMPAIGN 

Let me talk a little bit about or ask you a couple of questions 
about the youth media campaign, and I am pleased to hear that 
you all have revamped that. Congress zeroed out the Anti-Drug 
Media Campaign in fiscal year ’12, and I understand that you all 
are using some unobligated balances to keep the campaign going. 

Can you lay out for us how much funding will be allocated from 
your unobligated balances this year, fiscal year ’12, and what ac- 
tivities will be undertaken with that funding? 

Mr. Kerlikowske. Sure. There was about $11 million in unobli- 
gated budget money. And after the rescission, there is about $6 
million left, and that is being used to keep the brand alive above 
the influence, and it is being used in social media. That amount of 
money does not buy very much paid media time, but we really 
think that keeping the fact that above the influence is well recog- 
nized by our target audience of 14- to 16-year-olds, it is as well rec- 
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ognized as, in fact, Coca-Cola and Burger King, which actually sur- 
prised me, in that group. 

It is important. And, of course, the President’s budget request is 
for $20 million. And I am just a huge, firm believer that our young 
people need to hear this message about the fact that drugs can 
cause incredible problems in their lives, and they are certainly not 
going to get it in most of the media, unfortunately, that they see 
and hear. 

Mrs. Emerson. So the $6 million that was left over after the re- 
scission, that bought you a lot of exposure in the social media? 

Mr. Kerlikowske. It does. We have about 900,000 followers. But 
the $6 million kind of keeps the program on life support, and I am 
hoping that — I am very hopeful that we can breathe life back into 
a message that our kids need to hear. 

Mrs. Emerson. So with regard to the $20 million that you all are 
asking for in fiscal year ’12, can you tell me what specific outcomes 
you hope to get from the $20 million investment and also how 
many FTEs are tied to this program, please. 

Mr. Kerlikowske. We only have, I think — I would have to ask — 
about three or four FTEs that would be three FTEs that would be 
tied to the program. I think the most important part has been it 
is a public — we have dealt with a lot of public-private partnerships, 
people that really support this. And when we revamped the pro- 
gram, we actually asked a lot of people in the social media world 
to come in and give us that advice. 

So I think that the split in the $20 million is along — it certainly 
follows the congressional direction of making sure that we deal 
with methamphetamine to the 10 percent, which would be devel- 
oped, which would work on keeping older people away from meth- 
amphetamine. Then the rest would be split, with $10 million going 
toward our media buys, and then the $6 million or so would be — 
or the $8 million or so would be spent with social contracts for 
drug-free communities that want to go forward, people in commu- 
nities that need technical assistance. You know, we have a tool kit, 
and sometimes people can’t just take the tool kit and make it work 
in their community without a little help from us. And that is where 
we would be spending that other amount. 

Mrs. Emerson. Is it one of your stated goals now, though, rather 
than fund an entire national level media campaign but rather to 
partner with local organizations? Is that what you said? 

Mr. Kerlikowske. It actually at one time, I think, under Gen- 
eral McCaffrey, when this program was almost $200 million, you 
could do a lot of these national large media buys. One, we found 
in our focus groups and listening to other people that young people 
aren’t that all interested in these large media buys. The other 
part — and I think the ranking member and others have brought 
this up in the past — that the language and the tone that was used, 
perhaps, in his district isn’t going to resonate as well in Arizona 
or in California. 

So a partnering with locals and a host of both public and private 
partnerships and using social media is, in my estimation, the way 
to go with this in the future. 

Mrs. Emerson. Yes, and I would not disagree. Social media I 
think is far more important for the youth, at least it seems to me. 
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as my grandchildren now get to the age where I am going to start 
worrying about — at least the older one — not yet, but a couple, 3 
years. But these kids are all on their computers so much now, as 
opposed to watching actual network or cable television. 

I appreciate that. It will be interesting to see the outcomes., I 
don’t know how you necessarily measure outcomes, because I am 
rather shocked at how much drug use there seems to be, at least 
in schools where I live. And I don’t know if it is because of bore- 
dom. I don’t know what it is. I always am asking kids just quiet- 
ly — I would never ask publicly — but do your friends smoke mari- 
juana or this sort of thing, and I am rather shocked by it. 

Mr. Kerlikowske. Let me give you one ray of hope, though, on 
this, is that one of the things that was most interesting to me is 
that, when you talk to young people, there is the kind of perception 
or understanding like, well, everybody does it; and, in fact, every- 
body doesn’t do it. In fact, the vast majority don’t do it. And I have 
seen kids in some of these above-the-influence groups have these 
T-shirts of 70 percent or 77 percent. I wasn’t sure what that meant; 
and they said, well, because 77 percent of the kids in our school 
don’t do drugs, don’t touch them. 

Mrs. Emerson. Well, I am pleased to hear about that. But I just 
worry about the drug problem, too, in general, not only with the 
kids, but, you know, we have had many jobs available in my con- 
gressional district where people can’t pass the drug testing. 

Mr. Kerlikowske. And we are seeing that. I mean, that is a sig- 
nificant issue. And, you know, it is not always one when we think 
about the jobs and the economy, it is so important that we let 
young people know that their future work life could be dependent 
on whether or not they are drug free. 

Mrs. Emerson. Indeed, thank you. 

Mr. Serrano. 


ny/nj hidta 

Mr. Serrano. Thank you. Thank you. Madam Chair. 

Mr. Director, I am greatly troubled by the press reports that the 
New York-New Jersey HIDTA transferred funds to the NYPD, the 
New York Police Department, that were then used for activities 
that don’t seem related at all to the mission of the program. 

It seems that at the very least we have an accountability prob- 
lem. ONDCP’s stance, at least in the press, has been that HIDTA 
and the NYPD are co-located, for good reason, and that once the 
funds are transferred to the NYPD, ONDCP is no longer respon- 
sible for them. I would strongly disagree. 

What can you tell us about this situation and what are you doing 
to rectify it? 

Let me make one point clear. There is the issue of spying on the 
Muslim community in general, without, as we understand, any 
proof that any one individual was involved in anything that mer- 
ited that kind of behavior. 

One should never put that aside, but I am going to put that aside 
for a second. That is an ongoing discussion. I want to stay to the 
fact that we fight to give HIDTA money to fight the war on drugs, 
and it is being used for something else. 
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I repeat, notwithstanding how distasteful that behavior is, it is 
this part, the part where we give you money and you use it for 
something else, that troubles me. 

Number two, I have been — under Chairman Rogers’ leadership, 
I served on Homeland Security. I also had the pleasure and the 
honor to serve as the ranking member on the Commerce, Justice, 
State with him and with Chairman Wolf 

During the years that I served with them on those committees, 
and even now, the money that we gave to the FBI and the tons of 
money that we gave to Homeland Security — and we are talking 
tons of money to fight the war on terror — begs the question, why 
would you take money to fight the drug issue in communities like 
mine to go spy on a community? 

Again, that issue is bad enough by itself, but with all that other 
money available to the FBI, to Homeland Security, and who knows 
to what other agency, why was this money being used and how bad 
do you think it makes us look that we are always fighting to give 
you that money and then it is being used for something else? 

Mr. Kerlikowske. Ranking Member Serrano, let me just men- 
tion a couple things that are particularly unique about the New 
York HIDTA. 

In looking at the record about within 3 days after the attack in 
New York and the attack on the Pentagon, it was very clear the 
White House direction to not just ONDCP and others throughout 
the United States Government that using resources and marshal- 
ling resources to identify terrorist groups and potential threats to 
the Nation was important. 

And ONDCP reported back to the White House that this was 
being done, that these HIDTAs were, because they do such a good 
job of information sharing and they have that history of bringing 
together State, local, tribal, and Federal law enforcement, that they 
would be committed to looking at the terrorist issue, also, that they 
wouldn’t have a unique silo around drugs. 

That was confirmed in the 2006 reauthorization of ONDCP in 
which a very small amount of money, provided that it did not de- 
tract from the mission of the HIDTAs, could also be used. We have, 
of the 28 HIDTAs, 26 of them report using no funding for any 
counterterrorism work. 

The New York-New Jersey HIDTA, the vast majority of the peo- 
ple are paid for at the State and local level. We saw that a very 
small amount of money may have been used in leased vehicles that 
are used by some of those investigators and may have been a part 
of the activities of the NYPD. 

That being said, just like a lot of other law enforcement grants, 
we audit them, both for performance, we audit them for finances, 
and we take a look at the amount of money and what their re- 
sources are being directed to. And the New York-New Jersey 
HIDTA, with 24 counties, including all the way to Buffalo, the vast 
majority of their work — the vast, vast majority of their work is in- 
cluded in drug trafficking issues, not counterterrorism issues. 

Mr. Serrano. You say that you know that 26 other HIDTAs are 
not involved in anything other than what we in Congress think 
their mission is? 

Mr. Kerlikowske. Yes. 
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Mr. Serrano. Well, how would you know that if you didn’t know 
New York was doing what it was doing? 

Mr. Kerlikowske. I will tell you that 

Mr. Serrano. Or did you know? 

Because, see, here is the thing. You could tell me that the au- 
thorization is this — yeah, yeah, we know how that works. But I can 
tell you that the members of this committee were either totally 
clueless or just dumb, because we didn’t know that that is where 
money was going. And I don’t know that we would have gone along 
with that, especially when we are appropriators who know how 
much money is going for that subject, for that issue, in Homeland 
Security and to the FBI and to other agencies. 

So, you know, and as one who represents the South Bronx where 
the drug issue has always been a problem, I also have a special in- 
terest in this, because I fight for every dollar I can to fight the war 
on drugs, as I supported all the big dollars to fight the war on ter- 
ror. And now you are telling me that it is okay to take money from 
that, from this war, where the money is limited, to help fight that 
one over there. 

Well, no. I mean, if there is coordination with agencies, then get 
it from the FBI, then get it from Homeland Security. Don’t get it 
from this program. And I think you need to know that that is at 
the center of the problem in this committee. 

The other issue is one that will continue to be debated for a long 
time, and maybe that train left the station already. But I would 
like to know, as I sit here in a bipartisan fashion — and I mean that 
sincerely — with Jo Ann Emerson, Representative Emerson, to know 
if this is what the plan is. And if that is what the plan is, then 
I will know what not to support. But I believe that I — not person- 
ally but as a member of this committee — was not told the truth 
about how this money was being used. 

Mr. Kerlikowske. The plan is and always has been and will con- 
tinue to be that the vast majority of HIDTAs, which are clearly 
supported with State and local dollars, not the Federal dollars, 
would be directed toward anti-drug activities, including some drug 
prevention measures. 

The other important part, though, I think to remember is that 
they have had a long and rich history of working together and 
sharing information, which, after 9/11, if we heard the phrase con- 
nect the dots repeatedly, if we heard the fact that the Federal Gov- 
ernment doesn’t — law enforcement agencies don’t share with State 
and locals, the HIDTAs were an absolute model of having a much 
longer history of sharing information. 

And I don’t think, when we look at drug trafficking groups and 
drug trafficking organizations or transnational organized crime, 
that we can just uniquely silo out or separate out the fact that 
some counterterrorism information, some nexus between drug traf- 
ficking organizations 

Mr. Serrano. Excuse me. I agree with you on that. 

Mr. Kerlikowske. Okay. 

Mr. Serrano. I am not a law enforcement person. I agree with 
you that if you are looking at a drug dealer and you find a ter- 
rorist, okay, you hand that information over. But to use money 
from this program, which has limited resources, to go on a camping 
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trip, as I understand, with people of a certain faith to see if they 
are up to no good, what does that have to do — unless you knew 
there was a drug dealer in there? 

So there is just something here that doesn’t sit well, and it is a 
tough argument for those of us who stand where I stand to make. 
Because, right away, someone is going to suggest that we are, you 
know, not against — we are not for the war on terror. Well, my 
record is clear on that since 9/11, and it was my city above all that 
was hit. So I would be, you know, inhumane and foolish and every- 
thing else not to be supportive. 

But I am also in another war in the South Bronx, the war on 
drugs, which is the one that claims a lot of lives and creates most 
of the crime in my district, and is still something that you folks 
seem to not get straight as to why the outrage over the use of this 
money. And you are basically telling me that “for the most part.” 
For the most part means that they have got an open door to con- 
tinue to do this. 

Mr. Kerlikowske. Well, I think the fact that this information is 
shared and the fact that, in the entire budget of that HIDTA, 
which is about $13 million of Federal dollars, is vastly paid for by 
all of their other State and local and county partners. 

Mr. Serrano. Let me ask you one last question on this, because 
I don’t want to drag this to death. But, obviously, your answers are 
similar to me to the answers staff got from staff, and that is — you 
are not going to tell me anything you don’t want to tell me, and 
so be it. Maybe there are other ways of finding the truth. 

But do you ask questions of the localities as to how they use the 
money? Or are they just allowed to do whatever they please? 

Mr. Kerlikowske. We do ask questions, and if they have in- 
volvement in different programs, including a very small part in 
counterterrorism, those reports are also sent to Congress. That in- 
formation is actually passed on. 

I would tell you that the number of audits and performance in- 
formation that we get from these HIDTAs is very good, but I would 
also tell you that it is not our responsibility to lead, direct, and 
manage or micromanage a HIDTA enforcement activity. 

And the reason is, the beauty of what the design was for, is that 
the people, whether it is the HIDTA that is New York or New Jer- 
sey, or the HIDTA where I sat as a police chief on their board, 
those HIDTA directors know the problems best, and that is the di- 
rection that they have. 

Mr. Serrano. Well, I am told that we don’t get the audits. But 
that is — again, this is all part of what the problem is here. 

Maybe the solution is just to change the name of the program to, 
you know, to high drug-intensity areas and then counterterrorism 
and then people like me won’t have an argument anymore. But 
there is something terribly wrong here, Mr. Director, and I don’t 
think your folks in your shop fully understand that this is bigger 
than it is. 

I will close with this. Madam Chair. We will hear from the ma- 
jority party — and this is not an attack on the majority party, just 
that they are in control of the House — a lot of questions asked of 
the administration and of agencies about how are you spending 
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your money, how are you spending your money, how are you spend- 
ing your money. 

In this area, it seems that no one is concerned of how we are 
spending the money. Everywhere else is a desire to cut and a de- 
sire to bring people around the table, you know, and to explain why 
they are asking for that kind of money or getting that kind of 
money and using it for something else. 

This one really created a big stir. It created a lot of controversy. 
It created a lot of ill feelings that we have to try to patch up in 
New York City now to have a better city. And I really don’t believe 
that you folks really understand what went on and how much 
harm it may have done to, not only New York, but to other places. 

Thank you. 

Mrs. Emerson. Thank you, Mr. Serrano. 

I might — just before I turn to Mr. Womack. 

Director, over the years, we have had difficulty in getting infor- 
mation — we have not had good communication with your office. I 
guess that is the bottom line. 

And so once we get our funding allocation, and we are putting 
together our budget and making funding decisions here and there, 
I just have to ask you if you would perhaps be able to work a lit- 
tle — you and your staff to work a little closer with us so that we 
can make informed decisions. 

So any ideas that you would have — you don’t have to answer this 
now, because I really want to turn to Mr. Womack — for improving 
communications with our committee and working together to im- 
prove it would be greatly appreciated. I think, you know, it goes 
to say, on behalf of Mr. Serrano and his concerns, that, I mean, we 
really never hear from you all, and we need to. So thank you very 
much. 

Mr. Womack. 

Mr. Womack. Thank you. Madam Chairwoman; and thank you. 
Director Kerlikowske, for appearing today. 

I want to say for the record how proud I am of our overall chair- 
man of the committee, Mr. Rogers, for his leadership and his inter- 
est in this particular issue, which I consider to be one of our Na- 
tion’s most profound issues. 

We have a lot of things on our plate. We have a lot of challenges 
in our country. I don’t know of a greater challenge that affects 
America’s next greatest generation than issues relating to drugs. 

Look, I have a unique perspective on this entire issue, because 
I was a mayor of a city that had a very, very strong relationship 
with my public schools and the activities of our community. It is 
part of our overall quality of life. And I saw firsthand, as a mayor, 
the impact of drugs on a community and the percentage of the 
budget that my local law enforcement took out of local law enforce- 
ment activities for drug or drug-related issues. 

But the most unique perspective I have is that of a parent of a 
child who has had an issue. I have to tell you, from that perspec- 
tive, nobody wants to go through what my family has gone through 
and what many, many other millions of families around our coun- 
try have gone through, are going through, or will go through some- 
day regarding this terrible epidemic. 
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My questions are more philosophical. From my perspective, I be- 
lieve past behavior is a predictor of future behavior, particularly 
when it concerns drugs. Philosophically, how much of our strategy 
is geared toward kind of repeat offenders, you know, knowing that 
if somebody has acquired because of the quality, particularly meth- 
amphetamine and some of these prescription drug issues that we 
have talked about and the addictive characteristics involved, how 
much of our strategy is directed toward dealing with individuals 
that have a known problem and are predisposed to having those 
problems over and over and over again? 

DRUG ADDICTION 

And then I will come back with questions related to that in 
terms of sentencing guidelines and this sort of thing. 

Mr. Kerlikowske. Yes. I think that the most important part has 
been the recognition by the administration that addiction is a dis- 
ease, that it is not a moral failing, that it is not a failure to find 
your God, that it is a brain disease, that it is diagnosable, that it 
is treatable, that people actually recover. And I have literally met 
in these 3 years that I have had the job hundreds and hundreds 
and hundreds of people that are doing very well. 

We know very clearly that the receptors in the brain — and cer- 
tainly Dr. Volkov at the National Institute on Drug Abuse and oth- 
ers who lecture and teach about this and do the research can clear- 
ly tell us that there are people that are predisposed to that addic- 
tion. And so we have to not only make sure that we have programs 
available to recognize that early, because the early intervention 
programs are the ones that are often most successful, they are the 
least expensive, and they are the least intrusive. 

And that is why we have moved to have primary care parts of 
the health system be much more involved with drug recognition 
issues. With just a very few questions, a health care professional 
can determine whether or not a person may be headed for a poten- 
tial problem and, therefore, have that intervention early before the 
really bad things begin to happen. 

We have an Office of Recovery, the first time ONDCP has ever 
had anyone in that particular position, because we want to get that 
message out that people can recover and that they can be back 
being law-abiding, tax-paying community members responsible for 
their families. 

Mr. Womack. Everybody would agree that abstinence in the 
youth community is the best anti-drug, if you will, to not have that 
situation where you may be predisposed to some kind of an addict- 
ive behavior. But how active is your organization in serving as an 
advisor of counsel to our States at large in helping them under- 
stand? Because I truly believe in my heart that it is not as simple 
as just punishing an offender and putting them in an incarcerated 
condition, lock them up, throw away the key mentality and then 
one day when they are back out on the street they will have 
learned the error of their ways and will no longer conduct them- 
selves in that sort of way. 
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CRIMINAL JUSTICE AND DRUG PREVENTION AND TREATMENT 

That is not how addictions work, lock them and throw away the 
key. Well, one day when they are out on their own, they are right 
back where they were. Because we may have punished them for a 
manifestation of drug use, i.e., stealing something, a personal prop- 
erty crime, or stealing to get money to buy the drugs to support 
the habit. All we have done is punished them for those types of be- 
haviors, but we have not addressed the underlying behavior. I 
think in a lot of repeat offenders this goes to the heart of why we 
continue to struggle with dealing with this issue. 

Your thoughts? 

Mr. Kerlikowske. It wasn’t that many years ago that a discus- 
sion like this, we would have been categorized as soft on drugs and 
soft on crime. There has been a massive sea change for a whole 
host of reasons, and I think one is — and I am not exactly sure 
why — but as a police chief having been selected to head up the 
drug policy office, I really deliver a message about prevention and 
treatment. And someone had once asked me, well, then you are 
going to be categorized as soft on drugs. But I don’t think, after 38 
years in law enforcement, that is an easy label to put on me. 

I would also tell you that the vast majority of my colleagues, and 
including prosecutors and judges, all talk about that the criminal 
justice system and arrest is not going to make this situation better, 
that it is the investments in prevention, the investments in when 
the recognition is there of a particular problem. 

We are a huge help I think to the States in a couple of ways. 
One is that I look at Governors across the country. Governor Deal 
in Georgia, Governor Kasich, a number of governors that are mov- 
ing rapidly to change their State criminal justice systems when it 
comes to dealing with the drug problems for a whole host of rea- 
sons. 

And we have worked to get some model programs in place that 
I think are particularly helpful. Drug market initiative, to help 
people get out of the drug problem before they actually get a crimi- 
nal arrest record. There are other programs that if a person is on 
parole or probation that if they test positive for drugs that they can 
be treated very quickly, rather than put back into prison to serve 
the rest of their 5-year, 10-year sentence. 

These are programs that we strongly advocate for; and I don’t 
find anybody anymore arguing that minimum, mandatory criminal 
justice, throw away the key, is a solution to this Nation’s complex 
drug problem. And I appreciate your comments. 

Mr. Womack. Well, count me as one of the people that, before 
I had encountered the issues on more of a personal basis, I was 
kind of a lock them up, throw away the key, there is the solution 
to the problem. When you go through it, you have a little bit of a 
different perspective. 

Let me just finish by saying this, there is not enough bed space 
in correction departments nationwide to deal with this issue if 
there is not a treatment component in there somewhere, because 
we are just going to allow a problem to fester over time and get 
worse with no real meaningful outcome. 
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YOUTH DRUG PREVENTION 

The last thing I want to ask you about is how have, over time 
our programs in public schools and these areas evolved and are 
they, indeed, being advanced earlier and earlier in the grade school 
and primary school framework? 

Mr. Kerlikowske. I would say that the researchers have told me 
that particularly in the last decade we have learned more about 
prevention research and actually what works than at any other 
time. And so putting those programs forward that actually help 
young people make decisions — you know, in the days before on our 
media campaign it was a bit of a scare tactic. This is what will 
happen to you if you, in fact, do drugs. 

With young people today, that actually can be more of an entice- 
ment, and all you have to do is to look at the advertisements 
around extreme sports. The edgier, the more dangerous, the more 
attractive it becomes. 

And so in our focus groups and in revamping our media cam- 
paign, we clearly learn from a host of these, of the researchers, 
that having a program in place that allows young people to know 
the facts, that the message that is given to them comes from a 
trusted caregiver like a parent or a teacher or a coach or a law en- 
forcement official, and that making the right decision about sub- 
stance abuse, not a particular alcohol or marijuana or this, but 
having the right information about having them be in control and 
make decisions is the key that they are looking for in order to re- 
main substance free. 

Mr. Womack. Thank you very much for your work in the area, 
sir. I appreciate that on behalf of a grateful America, and hopefully 
we can see massive improvement in the near term. 

With that. Madam Chairwoman, I yield back. 

Mrs. Emerson. Thank you very much, Mr. Womack. 

I will say that, you know, one of the things that we have in Mis- 
souri — we may be far, far behind on being able to track prescrip- 
tions or some of the components to make methamphetamines and 
other things through a pharmacy database, but we do have a won- 
derful program for youths who get caught with drugs. They go into 
a treatment type of program, as opposed to getting locked up, and 
it is really kind of a national model, if you will. So we are doing 
one thing right, obviously, and one thing wrong. 

Let me go back to the HIDTA issue, if I could, please, Mr. Direc- 
tor. 

HIDTA PROGRAM 

Mrs. Emerson [continuing]. Let me go back to the HIDTA issue 
if I could, please, Mr. Director. And I will associate myself with my 
colleague’s remarks to some extent from New York and the fact 
that funds have gotten siphoned off. Because we have been very 
protective of our HIDTAs. And certainly for us in Missouri, at least 
my district is on that 1-55 corridor. So the drugs come over, up the 
Mexican border, over to Houston, kind of cuts over to New Orleans 
and then comes straight up by my house. 

And I have just spent — when we had our last break at home, 9th 
to the 18th of March or something, spent time with some of my law 
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enforcement guys just talking not only in anticipation of this hear- 
ing but just talking in general about where we are particularly 
with regard to methamphetamine production. And you know it is 
embarrassing for me to have to say that Missouri is in pretty bad 
shape with regard to the proliferation of meth labs. They went 
down for a while and now they are kind of coming back. You hate 
to say that there is new technology to make methamphetamine, but 
they shake it up, you don’t have to cook it quite like you used to 
and you can do it in a motel room. That is very frightening to me. 

So all of our drug task forces, and I have three specific ones in 
my district, you know depend a lot on the funding from the HIDTA. 
So I worry so much about any kind of reduction. 

And I also know that, you know, the HIDTA budget funds pro- 
grams like the highway enforcement program, marijuana eradi- 
cation investigation. And so I am curious, if in fact your budget 
numbers stuck, what would be the impact of eliminating money on 
those types of programs like the highway enforcement, marijuana 
eradication? Are they not effective? I am curious. I would like your 
expertise. 

Mr. Kerlikowske. The 200 million would fund the core services 
of the HIDTAs. And you are exactly right, it would be the expert 
organizations that are really not part of a particular geographical 
HIDTA such as domestic highway enforcement, which is the coordi- 
nation of State and local law enforcement along drug trafficking 
routes and with information about particular drug traffickers. Or 
the parcel post. We are seeing a lot more shipment of drugs 
through postal systems, not just the United States postal system 
but private postal systems or package delivery systems. And so 
those kinds of investigative techniques and the training and things 
that are done all of those would be impacted. 

Given that, I think that the core services of the HIDTAs are by 
far, in a tough budget year, the ones that need to be put in place. 
I would not personally want to see those auxiliary services deci- 
mated, and I think there would be some effort on the part of a 
number of these local entities and others that benefit from them 
to work in those particular areas. There have been some good les- 
sons learned. But again in difficult times it wouldn’t be particularly 
helpful quite frankly. 

Mrs. Emerson. Okay. I understand that currently 20 of the 28 
HIDTAs, including all of the southwest border HIDTA regions, run 
prevention activities. Can you tell me what the exact amount of 
HIDTA program funds that are slated to be used for prevention ac- 
tivities in fiscal years 2012 and 2013? 

Mr. Kerlikowske. I think 800? We are looking right now. Before 
I give you that answer let me just mention to you that one of the 
issues that I saw pretty clearly both as a member of the HIDTA 
executive board and then coming into this job was that the HIDTAs 
were not as actively engaged in some of the prevention activities 
and joined together for instance with the drug-free communities 
that exist and that kind of knowledge, and I thought that would 
be particularly helpful. 

They also are the ones that are closest to the ground for the 
kinds of drug threats that they see in a particular area. And so 
asking them if they would be interested in advocating for taking 
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a small amount of their money and then putting it forward in a 
prevention program seemed to be pretty useful. 

I want to say that I will get back to you on that. 

[The information follows:] 

HIDTA Prevention Funding 

Question. What is the exact amount of the HIDTA program funds that are slated 
to be used for prevention initiatives in fiscal years 2012 and 2013? 

Answer. In FY 2012, a total of $3,007,948 is slated to be used for prevention ini- 
tiatives. This amount includes $2,207,948 that is included in the base funding of 6 
HIDTAs and $800,000 in discretionary funds that will be allocated pending receipt 
and review of funding requests (May 4, 2012). The amount of funds slated to be 
used for prevention in FY 2013 will not be determined until individual HIDTA fund- 
ing requests for FY 2013 are received from the HIDTAs (June 15, 2012) and the 
HIDTA appropriation is received. 

Mrs. Emerson. That is fine. What programs and activities is the 
HIDTA prevention funding being used for and what metrics do you 
have to show that the funds are actually achieving the outcomes 
you want? 

Mr. Kerlikowske. I think, one, it is a bit early to tell you that, 
as far as the outcomes. This was kind of like asking them to dip 
their toes in the water and offering some incentive, which was a 
small amount of experimental money. So I will tell you that I 
would have to get back to you with an answer as to how they are 
doing. 

But the fact that they applied and were interested in becoming 
more involved in prevention told me that we were on the right 
track with this. 

Mrs. Emerson. So as a former law enforcement officer, are law 
enforcement organizations good at doing prevention? I mean, their 
expertise — generally you don’t think of it as being necessarily pre- 
vention. Are they good at implementing prevention programs? 

Mr. Kerlikowske. I would tell you that it is not their expertise 
but they were often not included with a chair at the table. So the 
difficulty with the law enforcement organizations, and having been 
a police chief, is that you really want to be in charge. I mean, they 
are can-do people. They have an easy-to-remember phone number 
and people say let’s just give it to them to do. And sometimes be- 
cause of that can-do attitude they are not so good at pulling back. 

So this was an opportunity to say you need to be at the table. 
You shouldn’t be excluded when it comes to prevention but it really 
is not something where you should sit at the head of the table. And 
to show them being involved in prevention activities for a very 
small amount of time and a small amount of money I think is a 
good step in the right direction in this holistic approach to the drug 
problem. 

Mrs. Emerson. How much money is currently in the unexpended 
HIDTA program fund account that could be subject to reprogram- 
ming, number one? Number two, does the HIDTA program have 
any more unexpended funds than usual for a law enforcement pro- 
gram? And if so, if you could explain that for me. 

Mr. Kerlikowske. The HIDTA program until we moved to the 
electronic reporting on their finances was a bit slow in actually 
being able to expend their money. 
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I don’t have the figure of the amount of unexpended funds, but 
I am certainly happy to give that to you. But I would tell you that 
once we moved to the electronic database system for all of them 
they have been better, one, at getting in their reports in and in 
turn being able to access the funds that have been appropriated by 
Congress. 

Mrs. Emerson. I appreciate that. Any information that you can 
get to us as a follow-up we would like to request that you try to 
get it to us within 30 days if that is all right. 

Mr. Kerlikowske. Certainly. 

[The information follows:] 
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[fflDTA UNEXPENDED FUNDS] 

Question. How much money is currently in the unexpended HIDTA program fund account that 
can be subject to reprogramming? Does the HIDTA program have more mexpended funds than 
usual for a law enforcement program? If so please explain the reasons for this. 

Answer: As of March 31, 2012, HIDTA’s obligated, but unexpended, balance is $340 million. 
Of this amount, $111 million is for FY 201 1 funds (issued on March 11, 201 1) and $204 million 
is for FY 2012 funds (issued on February 27, 2012). Therefore, of the obligated, but unexpended, 
balance, $25 million relates to grant funds issued prior to FY 201 1 . ONDCP is working closely 
with the HIDTA Directors to ensure that the prior years’ obligated, but unexpended, balances are 
drawn down expeditiously. These funds cannot be reprogrammed, absent a valid reason. The 
grant awards were issued consistent with the appropriations language specifying each HIDTA’s 
prior year baseline funding. 

The vast majority of unexpended funds for the HIDTA program support law enforcement 
operations. The HIDTA Program is a law enforcement grant program and could be compared 
with other similar programs at the Departments of Justice and Homeland Security. ONDCP is 
reaching out to those agencies and programs to determine whether the expenditure rate of 
HIDTA versus other law enforcement programs is consistent. 

The only unexpended funds which have not been awarded to the HIDTAs are the FY 2012 
discretionary funds totaling $9.8 million. Notification of the discretionary funding was sent to 
the Appropriations Committees on March 19, 2012, and is detailed as follows: 

FY 2012 HIDTA DISCRETIONARY FUNDING 


Pnipiiscd Ftmding ( atcg<ii> Kccdinmcndcd Fiimlin 


Domestic Highway Enforcement Project 

$4,000,000 

Domestic Marijuana Project 

$2,300,000 

Prevention Initiatives 

$800,000 

Prescription Drug Project 

$1,000,000 

Parcel Project 

$550,000 

Hemisphere Project 

$500,000 

Native American Project 

$275,000 

New Counties and Emergent Threat 

Initiatives 

$372,050 

Total 

$9,797,050 
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A brief description of each proposed fimding category follows: 

$4,000.000 for the Domestic Highway Enforcement Project . This project provides funds to 
continue targeted multi-jurisdictional law enforcement efforts directed toward ongoing 
transportation corridor projects to seize drugs and illegal proceeds along our Nation’s highways, 
and support ongoing related Drug Trafficking Organization (DTO) investigations. 

$2.300,000 for the Domestic Marijuana Project . This project provides funding to help HIDTAs 
in areas experiencing marijuana cultivation to investigate DTOs engaged in outdoor and indoor 
marijuana cultivation, particularly with an emphasis on public lands. 

$800,000 for Prevention Initiatives . These prevention initiatives will facilitate increased 
coordination between the law enforcement and prevention communities to help reduce drug 
abuse and its negative consequences. . 

$1,000.000 for a Prescription Drug Project . This project will fund investigations to disrupt and 
dismantle DTOs suspected of violating Federal, state, or local statutes pertaining to the diversion 
of licit pharmaceutical controlled substances. Investigations may also target rogue pain clinics, 
physicians who prescribe scheduled drugs without a valid medical reason, and pharmacies that 
illegally dispense or divert controlled drugs. 

$550,000 for the Parcel Project . This project focuses on the investigation of DTOs using parcel 
shipping services to transport illegal drugs and drug proceeds. 

$500,000 for the Hemisphere Project . This project provides forensic analysis of electronic call 
detail records. 

$275.000 for the Native American Project . These funds will enhance and coordinate Federal, 
state, local, and tribal efforts to disrupt and dismantle drug trafficking operations on tribal lands. 

$372,050 for New Counties and Emergent Threat Initiatives . These funds will support newly 
designated HIDTA counties (exact requirement unknown) and initiatives to address emergent 
threats. 

HIDTAs have been requested to submit proposals for these discretionary projects by May 4, 
2012. Once the proposals are reviewed, ONDCP expects to make appropriate awards. 
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Mrs. Emerson. Mr. Serrano. 

MEDIA CAMPAIGN 

Mr. Serrano. Thank you. Let me ask you how much has been 
invested in the youth media campaign since its inception? Do you 
know that? 

Mr. Kerlikowske. I don’t know, but I am again happy to get you 
on that information. 

[The information follows:] 

National Youth Anti-Drug Media Campaign 

Question. How much money has been invested in the National Youth Anti-Drug 
Media Campaign since its inception? 

Answer. Since its inception in FY 1998, $1.7 billion has been spent on the Na- 
tional Youth Anti-Drug Media Campaign. 

DRUG-FREE COMMUNITIES PROGRAM 

Mr. Serrano. Okay. I would appreciate that. Given the evalua- 
tion data showing the effectiveness of the drug-free communities 
program in reducing youth drug use in funded communities, why 
is the administration proposing to cut the funding for this program 
by $3.4 million, which will result in the total number of funded 
grants in the country being reduced from 679 in 2012 to 644 in the 
proposed fiscal year 2013 request? 

Given that youth drug use is increasing and this program has 
shown its effectiveness in slowing the rates, why is it slated for re- 
duction? It seems that this one is working well, and yet we are ask- 
ing for less money — ^you are asking for less money. 

Mr. Kerlikowske. I am and I think the clear direction in a real- 
ly difficult fiscal time across all of our funding, whether it is in our 
office for the number of people or whether it is in these other pro- 
grams, has been to come forward with a slight reduction. 

I think the good news is about the drug-free communities, that 
we would actually be able to add 174 — with this funding, 174 new 
communities. And that is because of the 10-year life cycle of these 
grants. And so as they age out, many of these programs continue 
to exist in a way that they have developed after 10 years of sus- 
tained funding. Even though it is a very small amount at $125,000, 
they have been able to reach a point where they are sustained 
through a variety of other mechanisms, both volunteers, public-pri- 
vate partnerships, et cetera. So the bar is high to get in, but we 
recognize the difficulty of very tough budgets. 

PRESCRIPTION DRUGS 

Mr. Serrano. Okay. One last question. Given the rapid esca- 
lation of prescription drug abuse and overdose deaths over the past 
few years, what are you specifically proposing to do to reduce the 
misuse of prescription drugs? And I know that is not the easiest 
question to answer because there are so many problems involved. 

Mr. Kerlikowske. I think that you hit the nail on the head 
when you said there are so many problems involved with prescrip- 
tion drugs. They are coming out of medicine cabinets. Young people 
don’t recognize the dangers. Physicians are not particularly well 
trained in the areas of prescribing these powerful pain killers. We 
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have not had a very good system in place for people to be able to 
clean out their medicine cabinets and our surveys show that about 
70 percent of the abusers get the drugs from a family member or 
friend or from a medicine cabinet. 

It is a clear statement, when realtors are telling you if you going 
to show your house, not only lock up your jewelry but lock up your 
medicine cabinet during that time that people are coming through, 
that we have a serious problem. 

I think that is why when the President released the prescription 
drug strategy last year and the fact that Congress in a bipartisan 
fashion passed the Safe Drug and Disposal Act and the President 
signed it, and the fact that the Veterans Administration in the om- 
nibus budget is now able to participate in the prescription drug 
monitoring plans, I think all of those things coming together, edu- 
cation, enforcement that Chairman Rogers mentioned, are working 
to reduce the prescription drug problem and to make sure that it 
is highlighted as what the CDC has called it: A public health epi- 
demic. 

Mr. Serrano. Is this an issue — you spoke about kids have it in 
the medicine cabinet and so on. How about, is there such a thing 
in this country as overmedication? In other words, people are just 
getting too many drugs, prescription drugs? Especially perhaps 
people perhaps of an older age, and I am not suggesting that they 
do not need it but could this be a problem also? 

Mr. Kerlikowske. I think that clearly I am not the person to an- 
swer that. But I would say that in my last hearing just last month 
a number of members talked about an overmedicated society and 
the fact that we have direct to consumer marketing when it comes 
to being able to solve all of our problems through the use of some 
type of medication. But I probably shouldn’t go any further in an- 
swering that. 

Mr. Serrano. Fine. Neither should I. Thank you. 

Mrs. Emerson. Although I will say this, that my mother-in-law, 
before she passed away, I was her guardian, if you will, and the 
doctor had her on anti-anxiety, anti-depressants, anti- this and 
anti- that. And I actually went to a pharmacist who is very knowl- 
edgeable in drug reactions and we ended up being able to take her 
off of four of the medications. Not only did it save a lot of money 
but she was certainly much better without it. And that is all I am 
going to say. 

But sometimes it is easier to just give somebody a pill, I think. 
Speaking of which, there’s a great concern about so many of our 
young and returning veterans. The Department of Defense esti- 
mates that one out of eight active duty military personnel are cur- 
rently using illegal drugs and one in nine are abusing prescription 
drugs. 

I know that the administration issued a presidential study direc- 
tive entitled strengthening our military families January of last 
year. And you all, under that directive, are emphasizing expanded 
access to treatment for drug addiction to active duty military and 
veterans. 

Can you discuss the specific initiatives that are under way to 
carry out ONDCP’s role under that directive and the time frame 
for full implementation of those efforts, please? 
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VETERANS 

Mr. Kerlikowske. We can. We had a number of discussions with 
first General Shinseki and the Veterans Administration and that 
of course led to the new legislation that allows the VA to partici- 
pate in these prescription drug monitoring programs. I met with 
Secretary Gates. We have also had meetings with all of the branch 
Surgeon Generals about the prescription drug issue. Admiral 
Mullen testified about it in the defense budget, in the DOD budget, 
I think now less than 2 years ago. So a huge amount of attention 
is being brought to that issue, and there have been a number of 
pieces of work that have gone on by the military themselves. 

One, and I think the most hopeful, has been the fact of the rec- 
ognition of the prescription drug issue in our military. As you 
know, for I think now close to 30 years they have tested for illicit 
drugs, and the illicit drug problem in our active duty military is 
very, very minimal. But the testing programs that are now under 
way to also test for prescription drugs and also these new syn- 
thetics which we are seeing quite a bit of, things that are called 
K2 and Spice that are often sold legally. 

So I applaud the House for passing the synthetic bill and I am 
very hopeful that the Senate will agree that these substances need 
to be banned, particularly because they are described as legal 
highs. And of course they are often sold just outside our military 
bases, and at one of our military colleges I was able to see within 
50 feet of the gate, and I won’t name the particular institution, a 
gas station that was selling these products. 

Mrs. Emerson. I have seen it, too. It is at convenience stores and 
the like. It is really scary and I think what was even scarier is, 
until we had a huge problem in our State I had never heard of this 
before. And then the bath salts and everything else. It is really 
frightening. 

So what specific measures will be used to assess the results of 
your initiative? Do you have some benchmarks or that sort of thing 
that you are employing? 

Mr. Kerlikowske. I would actually tell you that so much of the 
direction and the work being done right now is being done in DOD 
and with the VA. But as you know. General Shinseki is intent on 
having the rule so that the VA can participate fully in the PDMP. 
They have been incredibly supportive of making sure that all of 
these Veterans Administration treatment programs are aware of 
this new regulation and many of the physicians there want to par- 
ticipate in the prescription drug monitoring. 

It just makes no sense that somebody can walk into as a veteran, 
receive these medications and then go down the street to a private 
physician and the two systems not be able to talk about it. I would 
be happy to give you more 

Mrs. Emerson. I would love to get more information. 

Mr. Kerlikowske [continuing]. About what we are doing and the 
evaluations that will take place. 

[The information follows:] 
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[VETERANS AFFAIRS AND PDMP SHARING & MEASUREMENT OF THE SUCCESS 
OF INITIATIVES GENERALLY] 

Question: 

Can you provide more information on the Veterans’ Affairs (VA) PDMP sharing topic and 
information on how you measure the success of your initiatives? 

Answer: 

The VA and PDMP Sharing 

Section 230 of Public Law 1 12-74 authorizes the Department of Veterans Affairs (VA) to 
disclose information about a Veteran or a Veteran’s dependent to a State-controlled substance 
monitoring program to the extent necessary to prevent misuse and diversion of prescription 
medicines. Each such State program has specific, and often unique, requirements. At this time, 
VA is evaluating the best way to implement this new authority. The law specifically requires 
that any determination to disclose information pursuant to this new authority must be made under 
regulations prescribed by the Secretary. As part of the process of promulgating such regulations, 
VA will request and respond to public comment on the manner in which VA intends to disclose 
information. 

Assessment of our initiatives generally 

Within its seven chapters, the 20 1 0 National Drug Control Strategy presented 1 06 specific action 
items whose implementation is proving crucial to the overall success of the Strategy ’s goals and 
of the Administration’s vision of a balanced approach to drug policy in the United States. The 
Strategy provided both a brief description of the action items and, for each item, a list of the 
agencies responsible for their implementation. The 201 1 Strategy reaffirmed the 
Administration’s commitment to this vision of a balanced approach to drug policy and, 
specifically, to those original action items. The 201 1 Strategy also added several action items for 
a new total of 1 13. Reports of progress achieved thus far appear in the 2012 Strategy, which was 
released on April 17, 2012. 

Following the release of the 20\Q Strategy in May 2010, ONDCP established the Delivery Unit, 
a team charged with ensuring the successful implementation of the action items delineated in the 
Strategy. The Delivery Unit is led by members of ONDCP staff. 

The Delivery Unit is using OMB’s MAX Collect system as the mechanism through which the 
participating agencies may submit all their Strategy implementation contributions. 

Additionally, Section 202 of the ONDCP Reauthorization Act of 2006 requires that ONDCP 
establish a performance measurement system to assess the effectiveness and contributions of 
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demand and supply reduction activities, and to assess progress towards achieving the goals of the 
National Drug Control Strategy. To that end, ONDCP has developed an interagency 
Performance Reporting System (PRS) developed through an intensive interagency process 
involving a senior-level Steering Committee and five Working Groups. 

The 2010 Strategy established two overarching goals (reducing drug use and its consequences) 
with five-year performance targets. The Strategy also included seven Chapters or Objectives, for 
which the interagency Working Groups identified performance measures, baselines, targets, and 
data sources. The PRS will assess interagency progress towards the goals and objectives of the 
Strategy by monitoring each measure. The information produced by this system will inform 
policymaking, planning, and resource allocation. 

The PRS report just released with the 2012 Strategy is the design document that establishes the 
system. Data collection will proceed this year in order to complete the next report. 
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ONDCP STAFFING 

Mrs. Emerson. Thank you. I would appreciate that. And I have 
one last question, and I don’t know, you may have to get back to 
us on this as well. But I would like a breakdown of what your staff 
does. In other words, how many are working on drafting the na- 
tional drug control strategy? How many are administering HIDTA 
programs, drug-free communities, and how else is your staff, on 
what other activities is your staff focused if you could get back to 
us on that. 

Mr. Kerlikowske. They are great fielders. They can cut across 
a lot of different lines and we use them well. But I am happy to 
show you the areas of expertise that they have. 

[The information follows:] 
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(ONDCP STAFFING] 

Question. How many work on drafting the National Drug Control Strategy? 

Answer: Drafting and reviewing the National Drug Control Strategy (Strategy) is a cross- 
cutting effort that involves all Components and almost all of our staff in one way or another. 
Although we have specific staff assigned to specific activities and programs, due to our agency’s 
relatively small size, most of our staff functions encompass support to other activities and 
programs. During the drafting and review of the Strategy, consultation input is collected from a 
wide range of Federal, state, local, tribal, and international stakeholders, and virtually all of the 
ONDCP staff provide some sort of drafting and/or review support. The Strategy development 
process is overseen by a small group of individuals in the Director’s Policy and Strategic 
Planning Office. 

Each chapter of the Strategy has a Principal author that leads a team of Policy Analysts from 
their respective ONDCP Components: 

Office of Demand Reduction: 

Chapter 1: Strengthen Efforts to Prevent Drug Use in Our Communities 
Chapter 2: Seek Early Intervention Opportunities in Health Care 
Chapter 3: Integrate Treatment for Substance Use Disorders into Health Care and 
Expand Support for Recovery 

Office of State, Local, and Tribal Affairs: 

Chapter 4: Break the Cycle of Drug Use, Crime, Delinquency, and Incarceration 
Chapter 5: Disrupt Domestic Drug Trafficking and Production 

Office of Supply Reduction: 

Chapter 6: Strengthen International Partnerships; 

contributor to Chapter 5: Disrupt Domestic Drug Trafficking and Production 
Office of Research and Data Analysis: 

Chapter 1: Improve Information Systems for Analysis, Assessment, and Local 
Management; provides assistance with fact-checking and references 

In addition, to the above ONDCP Components, the Office of Intergovernmental and Public 
Liaison and the Office of Legislative Affairs conduct stakeholder outreach activities during both 
the consultation process and the public release of the Strategy, and the Office of Public Affairs 
provides review and coordinates the release activities. The Office of Legal Counsel provides 
overall review regarding references to law/legislation, while the Office of Management and 
Administration provides administrative support, to include internal communications and 
assistance with publication. And finally, the Office of Performance and Budget develops the 
National Drug Control Budget & Performance Summary to ensure that the Strategy is 
adequately resourced. 
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Question. How many are administering programs like HIDTA and Drug Free Communities? 

Answer: The HIDTA program support office is comprised of a Director, five Program Analysts 
and a Program Support Specialist dedicated to directly administering the program. They also 
receive extensive support from a Budget Analyst from our Office of Management and 
Administration. In addition, a Budget Analyst from the Office of Performance and Budget 
(OPB) serves as the Contracting Officer’s Technical Representative for the financial and 
performance audits, and a Senior Policy Analyst from OPB provides technical assistance 
regarding performance issues. 

The Drug Free Communities Support Program (DFC) Office consists of an Administrator and a 
Policy Analyst, dedicated to administering the program. In addition, ONDCP provides five 
percent of the DFC administration funds under an interagency agreement with the Substance 
Abuse and Mental Health Services Administration within the Department of Health and Human 
Services for assistance with the administration of the program. 


Question. What activities are the rest of your staff doing? 

Answer: ONDCP is made up of 1 1 offices that address subject matter related to prevention, 
treatment, recovery, domestic taw enforcement, intemationi relations and interdiction, liaison 
with Federal, state, local and tribal governmental and legislative activities, performance and 
budget assessment, and data/research analysis. Additionally, ONDCP offices provide the 
Director necessary staff services (i.e.. Legislative Affairs, Legal Counsel, Public Affairs, 
Management and Administration, and Intergovernmental Public Liaison). The following are 
summary descriptions of the ONDCP offices and are not intended to serve as comprehensive 
descriptions of the duties within each office. 

• OFFICE OF THE DIRECTOR (OD) 

o This office supports the Director in the management of the Office and 
development and coordination of dmg control policy, to include policy and 
strategic planning that generates, among other things, the annual National Drug 
Control Strategy. 

• OFFICE OF INTERGOVERNMENTAL AND PUBLIC LIAISON (OIPL) 

o This office works closely with national, state, local, and tribal leadem, law 
enforcement and other non-govemmental organizations to build partnerships in 
support of the goals of the National Drug Control Strategy. 

• OFFICE OF LEGAL COUNSEL (OLC) 

o This office provides legal advice on all aspects of ONDCP business and policy 
development, including ethics, fiscal and contractual law reviews and advice. 

• OFFICE OF RESEARCH/DATA ANALYSIS (OR/DA) 
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o This office provides the Director and senior ONDCP staff with analysis of data 
and recent research results pertaining to drag policy and coordinates research 
among Federal drag control agencies. Additionally, it oversees ONDCP’s Policy 
Research program, which conducts research projects, via contractors, to inform 
policy formulation and assessment. 

. OFFICE OF LEGISLATIVE AFFAIRS (OLA) 

o This office works to advance the Administration’s drug policy with the Congress 
through outreach to Members of Congress and their staff, involvement in 
Congressional hearings, and development of legislative strategies for bills and 
issues. 

• OFFICE OF MANAGEMENT AND ADMINISTRATION (OMA) 

o This office provides financial management, human resources, administrative 
support, and travel services, as well as security and information technology 
resources for ONDCP. 

• OFFICE OF PUBLIC AFFAIRS (OP A) 

o This office develops and implements communications strategies to convey the 
Administration’s drug policy priorities to the media and the public. 

• OFFICE OF PERFORMANCE AND BUDGET (OPB) 

o This office coordinates budget development and performance assessment of the 
Federal Drug Control Budget to ensure that the National Drug Control Strategy is 
adequately resourced and that agencies are meeting the key goals of the Strategy. 

• OFFICE OF DEMAND REDUCTION (ODR) 

o This office coordinates prevention, treatment, and recovery support policies for 
Federal agencies, and supports state and local efforts to enhance prevention, 
treatment and recovery. 

• OFFICE OF STATE, LOCAL, AND TRIBAL AFFAIRS (OSLTA) 

o This office coordinates Federal efforts to disrupt the domestic market of illegal 
dri^s, including criminal justice policy. In addition, this office manages the High 
Intensity Drag Trafficking Areas program. Drug Free Communities Support 
Program, and National Youth Anti-Drug Media Campaign. 

• OFFICE OF SUPPLY REDUCTION (OSR) 

o This office coordinates international efforts to disrupt the market for illegal drugs 
with strategic actions and relations with other countries. OSR provides analytic 
support of international issues to the Director and senior ONDCP staff and 
coordinates Intelligence Community and law enforcement intelligence counter- 
drug information and efforts. 
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Mrs. Emerson. It is always nice when people are cross-trained 
to do lots of things because it ends up being much more of a team 
effort. So I appreciate it. I have got some questions that I would 
like to put in the record. Do you? 

Mr. Serrano. I may have some. 

Mrs. Emerson. And for all the committee members who couldn’t 
come, we are doubled up on hearings all this week and all last 
week. And we appreciate so very much the work that you and your 
staff do. It is a labor of love I know and it is so critical, so critical. 
And we thank you for your dedication. 

Mr. Kerlikowske. Thank you very much. Thank you. 

[The information follows:] 
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RESPONSES TO 

QUESTIONS SUBMITTED FOR THE RECORD TO 
R. GIL KERLIKOWSKE 

DIRECTOR OF NATIONAL DRUG CONTROL POLICY 

FOLLOWING MARCH 27, 2012, HEARING ON 
THE PRESIDENT’S FISCAL "YEAR 2013 BUDGET REQUEST FOR 
THE OFFICE OF NATIONAL DRUG CONTROL POLICY 
SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL GOVERNMENT 
COMMITTEE ON APPROPRIATIONS 
UNITED STATES HOUSE OF REPRESENTATIVES 


Questions for the Record Submitted by Chairwoman Jo Ann Emerson 
STAFFING 

Can you give us a breakdown of what your staff does? 

See responses to the questions below. 

Question. How many work on drafting the National Drug Control Strategy? 

Answer: Drafting and reviewing the National Drug Control Strategy (Strategy) is a cross- 
cutting effort that involves all Components and almost all of our staff in one way or another. 
Although we have specific staff assigned to specific activities and programs, due to our agency’s 
relatively small size, most of our staff functions encompass support to other activities and 
programs. During the drafting and review of the Strategy, consultation input is collected from a 
wide range of Federal, state, local, tribal, and international stakeholders, and virtually all of the 
ONDCP staff provide some sort of drafting and/or review support. The Strategy development 
process is overseen by a small group of individuals in the Director’s Policy and Strategic 
Planning Office. 

Each chapter of the Strategy has a Principal author that leads a team of Policy Analysts from 
their respective ONDCP Components: 

Office of Demand Reduction: 

Chapter 1: Strengthen Efforts to Prevent Drug Use in Our Communities 
Chapter 2: Seek Early Intervention Opportunities in Health Care 
Chapter 3: Integrate Treatment for Substance Use Disorders into Health Care and 
Expand Support for Recovery 


Office of State, Local, and Tribal Affairs: 

Chapter 4: Break the Cycle of Drug Use, Crime, Delinquency, and Incarceration 
Chapter 5: Disrupt Domestic Drug Trafficking and Production 
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Office of Supply Reduction: 

Chapter 6: Strengthen International Partnerships: 

contributor to Chapter 5: Disrupt Domestic Drug Trafficking and Production 
Office of Research and Data Analysis: 

Chapter 7: Improve Information Systems for Analysis, Assessment, and Local 

Management; provides assistance with fact-checking and references 

In addition, to the above ONDCP Components, the Office of Intergovernmental and Public 
Liaison and the Office of Legislative Affairs conduct stakeholder outreach activities during both 
the consultation process and the public release of the Strategy, and the Office of Public Affairs 
provides review and coordinates the release activities. The Office of Legal Counsel provides 
overall review regarding references to law/legislation, while the Office of Management and 
Administration provides administrative support, to include internal communications and 
assistance with publication. And finally, the Office of Performance and Budget develops the 
National Drug Control Budget & Performance Summary to ensure that the Strategy is 
adequately resourced. 


Question. How many are administering programs like HIDTA and Drug Free Communities? 

Answer: The HIDTA program support office is comprised of a Director, five Program Analysts 
and a Program Support Specialist dedicated to directly administering the program. They also 
receive extensive support from a Budget Analyst from our Office of Management and 
Administration. In addition, a Budget Analyst from the Office of Performance and Budget 
(OPB) serves as the Contracting Officer’s Technical Representative for the financial and 
performance audits, and a Senior Policy Analyst from OPB provides technical assistance 
regarding performance issues. 

The Drug Free Communities Support Program (DFC) Office consists of an Administrator and a 
Policy Analyst, dedicated to administering the program. In addition, ONDCP provides five 
percent of the DFC administration funds under an interagency agreement with the Substance 
Abuse and Mental Health Services Administration within the Department of Health and Human 
Services for assistance with the administration of the program. 


Question. What activities are the rest of your staff doing? 

Answer: ONDCP is made up of 1 1 offices that address subject matter related to prevention, 
treatment, recovery, domestic law enforcement, international relations and interdiction, liaison 
with Federal, state, local and tribal governmental and legislative activities, performance and 
budget assessment, and data/research analysis. Additionally, ONDCP offices provide the 
Director necessary staff services (i.e.. Legislative Affairs, Legal Counsel, Public Affairs, 
Management and Administration, and Intergovernmental Public Liaison). The following are 
summary descriptions of the ONDCP offices and are not intended to serve as comprehensive 
descriptions of the duties within each office. 


2 
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• OFFICE OF THE DIRECTOR (OD) 

o This office supports the Director in the management of the Office and 
development and coordination of drug control policy, to include policy and 
strategic planning that generates, among other things, the annual National Drug 
Control Strategy. 

• OFFICE OF INTERGOVERNMENTAL AND PUBLIC LIAISON (OIPL) 

o This office works closely with national, state, local, and tribal leaders, law 
enforcement and other non-governmental organizations to build partnerships in 
support of the goals of the National Drug Control Strategy. 

• OFFICE OF LEGAL COUNSEL (OLC) 

o This office provides legal advice on all aspects of ONDCP business and policy 
development, including ethics, fiscal and contractual law reviews and advice. 

. OFFICE OF RESEARCH/DATA ANALYSIS (ORH)A) 

o This office provides the Director and senior ONDCP staff with analysis of data 
and recent research results pertaining to drug policy and coordinates research 
among Federal drug control agencies. Additionally, it oversees ONDCP’s Policy 
Research program, which conducts research projects, via contractors, to inform 
policy formulation and assessment. 

• OFFICE OF LEGISLATIVE AFFAIRS (OLA) 

o This office works to advance the Administration’s drug policy with the Congress 
through outreach to Members of Congress and their staff, involvement in 
Congressional hearings, and development of legislative strategies for bills and 
issues. 

. OFFICE OF MANAGEMENT AND ADMINISTRATION (OMA) 

o This office provides financial management, human resources, administrative 
support, and travel services, as well as security and information technology 
resources for ONDCP. 

• OFFICE OF PUBLIC AFFAIRS (OPA) 

o This office develops and implements communications strategies to convey the 
Administration’s dnig policy priorities to the media and the public. 

. OFFICE OF PERFORMANCE AND BUDGET (OPB) 

o This office coordinates budget development and performance assessment of the 
Federal Drug Control Budget to ensure that the National Drug Control Strategy is 
adequately resourced and that agencies are meeting the key goals of the Strategy. 


3 
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• OFFICE OF DEMAND REDUCTION (ODR) 

o This office coordinates prevention, treatment, and recovery support policies for 
Federal agencies, and supports state and local efforts to enhance prevention, 
treatment and recovery. 

• OFFICE OF STATE, LOCAL, AND TRIBAL AFFAIRS (OSLTA) 

o This office coordinates Federal efforts to disrupt the domestic market of illegal 
drugs, including criminal justice policy. In addition, this office manages the High 
Intensity Drug Trafficking Areas program. Drug Free Communities Support 
Program, and National Youth Anti-Drug Media Campaign. 

• OFFICE OF SUPPLY REDUCTION (OSR) 

o This office coordinates international efforts to disrupt the market for illegal drugs 
with strategic actions and relations with other countries. OSR provides analytic 
support of international issues to the Director and senior ONDCP staff and 
coordinates Intelligence Community and law enforcement intelligence counter- 
drug information and efforts. 


YOUTH MEDIA CAMPAIGN 

Congress zeroed out the National Youth Anti-Drug Media Campaign in FY 2012. We understand 
that ONDCP is using unobligated balances to keep the Campaign going in the current fiscal year. 

Question. Please lay out how much funding will be allocated from ONDCP's unobligated 
balances to the Media Campaign in FY 2012 and what activities will be undertaken with this 
funding. 

Answer: In FY12, approximately S2.9M will be allocated from the unobligated balance of 
$6.15M. The estimated breakdown is as follows: 

• S2.25M would be provided to the Campaign’s public relations contract to maintain both 
the Above the Influence (ATI) digital assets ( www.abovetheinfluence.com . 
www.theantidrug.com . www.voutube.com/abovetheinfluence . and 
www.Facebook.com/abovetheinfluence) a nd the localization of ATI in communities 
across the country. 

• S350k would be provided for the Partnership at DrugFree.org to maintain the consistency 
of the ATI brand among those who encounter it; make sure the ATI brand continues to 
resonate with the target audience; consult on the business plan; and begin outreach to 
corporations to invest in the campaign. 

• S300k would be used by ONDCP to engage with an independent entity to develop a 
workable business model, in consultation with The Partnership at DrugFree.org. 
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The remaining funds in the unobligated balance account are anticipated to be used for future 
expenses in the above categories and for shutdown activities, if necessary. 


Question. What do you realistically expect to achieve with this level of investment in the 
program in FY 2012? 

Answer; The Campaign’s recovered funds will preserve and sustain the 6-year Federal 
investment in the ATI brand, while keeping its messaging and content fresh and continuing ATI 
support to youth-serving organizations across the country. This investment will also provide for 
a comprehensive business model to ensure the significant Federal investment in the ATI brand 
and teen drug abuse prevention is not lost. 

The FY 2013 request includes $20 million for the Media Campaign. 


Question. What exactly will this funding be used for? What are the specific outcomes that are 
expected from this program at a $20 million funding level? How many FTEs are tied to this 
program? 

Answer: The $20 million in the President’s FY 2013 budget request for the Media Campaign is 
proposed to be expended in the following manner: 

ATI Tier I National Advertising/Messaging ($10-12 million): The FY 201 3 Budget request will 
provide for 3-4 weeks of national paid advertising. This level of advertising will maintain the 
integrity and high levels of awareness of the ATI brand with the teen audience. The scheduled 
weeks of paid advertising will coincide with those times of the year when teens are at increased 
exposure to risky behaviors, e.g., spring break, the end of the school year leading to summer 
break, and the back-to-school period. Additionally, at the national level, the Campaign’s digital 
and social media assets ( www.abovetheinfluence.com . www.voutube.com/abovetheinfluence . 
www.facebook.com/abovetheinfluence. and www.theantidru 2 .comI will be maintained to 
support the number of youth who profess to be ATI. 

ATI Tier 2 Local Support for Communities ($6-8 million): At the requested FY 2013 budget 
level, ONDCP expects to provide dedicated local paid media and support to an additional 40-50 
local communities. This level of funding will also provide online resources and technical 
assistance to a/^ community group (outside of the 40-50 designated local communities) wishing 
to participate in ATI Activity Toolkit activities and the localization of the Media Program’s ATI 
messaging. 

Meth Requirement ($2 million, or 10% of Media Campaign funding, as required by law): The 
Media Campaign will spend funds on messaging to reduce methamphetamine use. ONDCP will 
continue this approach to provide for approximately 2 months of anti-meth messaging in 
approximately 5-6 states that have the highest meth use rates. 

Three FTEs directly support this program. 
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HIDTA 

! understand that currently 20 of the 28 HIDTA’s, including all 5 Southwest Border HIDTA 
regions, fund prevention activities. 

Question. What is the exact amount of the HIDTA program funds that are slated to be used for 
prevention initiatives in fiscal years 2012 and 2013? 

Answer: In FY 2012, a total of $3,007,948 is slated to be used for prevention initiatives. This 
amount includes $2,207,948 that is included in the base funding of 6 HlDTAs and $800,000 in 
discretionary funds that will be allocated pending receipt and review of funding requests (May 4, 
2012). The amount of funds slated to be used for prevention in FY 201 3 will not be determined 
until individual HIDTA funding requests for FY 2013 are received from the HlDTAs (June 15, 
2012) and the HIDTA appropriation is received. 


Question. What programs and activities is this HIDTA prevention funding being used for and 
what metrics do you have to show that these funds are achieving outcomes? 

Answer: ONDCP has determined that due to the wide differences in the types of prevention 
activities funded by the HlDTAs, the best way to evaluate their performance is individually 
during the annual budget request process. In order to receive funding, the HlDTAs must submit 
detailed requests and performance data for the receipt of base and discretionary funds; this 
process occurs annually. ONDCP is working with the HIDTA Performance and Prevention 
Committees to identify common performance measures for the prevention initiatives. The 
following is a brief synopsis of the HIDTA prevention initiatives: 

Atlanta HIDTA 

Pharmaceutical Advisory Committee 

This initiative established a Pharmaceutical Advisory Committee to develop and strengthen 
collaboration among communities, agencies, and Federal, state and local governments to increase 
awareness of the growing abuse of pharmaceutical drugs, share trend information and best 
practices, and conduct training, all to create a unified strategy in support of reducing 
pharmaceutical substance diversion and abuse in Georgia, North Carolina, and South Carolina. 
The Pharmaceutical Advisory Committee will use public and private multi-disciplined resources 
to attempt to increase public awareness and promote positive policy change to address the 
pharmaceutical drug abuse problem. 

Metropolitan Atlanta Drug Trends and Treatment Conference 

The Atlanta HIDTA sponsors the annual Metropolitan Atlanta Drug Trends and Treatment 
Conference. The conference focuses on metro area drug treatment programs and provides the 
most current information and statistics available on drug use and trends in the Atlanta 
metropolitan area. The purpose of the conference is to support the Atlanta HIDTA’s mission to 
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improve communications and information sharing among criminal justice and drug treatment 
professionals. This project involves gathering information regarding drug use and emerging 
trends in the Atlanta area and convening pertinent community providers and law enforcement 
officials to present survey findings and other relevant drug issues. 

Hawaii HIDTA 

Workforce DVD Project 

The Workforce DVD Project is a workplace outreach initiative to help educate Hawaii’s 
workforce of the dangers illicit drugs can create for both employees and employers. The project 
has enlisted the services of Pacific Filmworks and national award winning documentary film 
makers Edgy Lee and Jeffery Mueller, who donate their time. HIDTA funding will be used for 
supplies and services to finish the editing, fabricate the DVDs, and conduct training for targeted 
businesses. The expected outcome is a rise of 8-10 percent in use of employee assistance 
programs within the first targeted businesses. 

Medical Marijuana Education and Push-back 

The Hawaii HIDTA Medical Marijuana Education and Push-back project is an 
education/prevention initiative in conjunction with local police departments on all islands to 
educate and inspire neighborhood stakeholders in the prevention efforts required to mitigate drug 
use in Hawaii, more specifically the dangers associated with marijuana. The program uses a 
multi-systemic approach; community policing coalitions work with the Department of 
Education, law enforcement, faith-based organizations, non-profits, and many others to mitigate 
“risk factors” in the lives of the youth and young adults and build a network of protective factors. 

Milwaukee HIDTA 

Safe and Sound 

Safe & Sound targets Milwaukee neighborhoods with the highest incidence of drug trafficking 
and other serious violent crime. Operating though close collaborative relationships with the 
Milwaukee Police Department, the Milwaukee District Attorney’s Community Prosecution Unit, 
and youth serving organizations. Safe & Sound conducts door to door resident mobilization 
efforts to identify drug gang activity, drug houses, and open air markets and provides outcome- 
based drug and crime prevention programming for youth. 

Safe & Sound funds, trains, and evaluates drug and crime prevention programs for youth, serving 
as the demand reduction strategy for the Milwaukee HIDTA. These out-of-school-time Youth 
Drug Prevention sites, called Safe Places, must engage youth ages 10-19, utilize evidence-based 
curricula and demonstrate positive outcomes. 


Nevada HIDTA 

Las Vegas Safe Village 

The Las Vegas Safe Village initiative is a multi-faceted partnership between law enforcement, 
government agencies, and community and faith-based organizations to reduce overall violence 
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and its impact in selected neighborhoods. Safe Village provides drug abuse prevention training 
to middle school and high school age youth. This prevention training will address all areas of 
drug abuse, with specific concentration of crack cocaine and marijuana, which are the most 
pervasive drugs used in the targeted community. 

Join Together Northern Nevada 

The HIDTA has partnered with Join Together Northern Nevada, a non-profit organization, to 
define and address substance and abuse related problems in Washoe County, Nevada, by 
improving access to prevention, intervention, and treatment services. Join Together Northern 
Nevada engages local law enforcement, businesses, human services professionals, and 
community members as partners in defining and addressing substance and abuse related 
problems in the community. The initiative specifically focuses on the needs of Native American 
tribes in Northern Nevada. 

New England HIDTA 

North Shore Task Force 

The North Shore Task Force has established a prevention initiative working with the Essex 
County (Massachusetts) Sheriffs Office (ECSO). This initiative focuses on the ECSO’s Youth 
Leadership Academy, a program that offers at-risk children ages 1 2- 1 5 a safe, challenging, and 
fun atmosphere through completion of various projects and classes. This drug-, alcohol-, and 
tobacco-free program provides instruction in anger management, ethics, peer counseling, 
teamwork, and cooperation in a gang-free environment. 

New York/New Jersey HIDTA 

Hempstead Drug Market Initiative 

The Hempstead Drug Market Initiative collects and analyzes data to assess the nature and extent 
of drug abuse among young people in Hempstead. This analysis helps develop a timely and 
accurate drug abuse scorecard, which will help guide prevention, treatment, and law enforcement 
efforts in Nassau County, New York. 

HIDTA Armory Project 

The HIDTA works in partnership with the New York and New Jersey National Guards, law 
enforcement agencies, and community and non-profit organizations to convert under-used 
armories in disadvantaged neighborhoods into sports and community centers for children. These 
centers provide a safe, structured environment for children through a wide array of recreational 
and educational programs, including computer learning, track, volleyball, and martial arts, as 
well as tutoring, mentoring and SAT preparation courses. Three armories in the New York City 
metropolitan area have already been rededicated as centers for children and serve as models for 
the proposed armory conversions. 

North Texas HIDTA 

Drug Endangered Children 
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The North Texas HIDTA works in partnership with the Texas Alliance for Drug Endangered 
Children (TADEC) to protect Texas children exposed to dangerous drug environments. TADEC 
advocates for intervention on behalf of these children and assists communities in building 
collaborative, multidisciplinary Drug Endangered Children alliances to provide coordinated 
services and support for these child victims in order to break the intergenerational cycle of 
substance abuse and its related impact on crime, delinquency, child abuse, and incarceration. 

Northwest fflDTA 

Community Coalition Prevention Initiative 

The initiative presents and disseminates information to the media, parents, teachers, clergy, law 
enforcement, human service professionals, business, community and civic leaders, and the 
general public throughout the Northwest HIDTA region. Coalitions adhere to evidence-based 
practices such as community mobilization, providing opportunities, social intervention, and 
organizational change and development. 

Ohio HIDTA 

South Central Drug Task Force - Operation Street Smart 

Operation Street Smart reinforces the role of adults in youth’s lives by encouraging parent 
involvement in drug prevention and encouraging continued dialogue with their youth and active 
participation in their day-to-day lives. The program provides training to educate parents, school 
resource officers, teachers and other youth-serving adults to increase their ability to recognize 
dangerous behaviors, identify illicit harmful substances, and intervene as appropriate. 

Oregon HIDTA 

Cons Mentoring Youth 

Working in collaboration, the Oregon HIDTA Oregon Partnership (a statewide prevention 
organization), and CARSA (Community Action to Reduce Substance Abuse) will provide 
resources to law enforcement officers to educate youth on the “faces” of addiction, the dangers 
of substance abuse, and the risks associated with use that can lead to youth violence and criminal 
street gangs. The project will foster productive and active mentoring relationships between local 
law enforcement personnel and youth through planning and production of an effective youth- 
driven media campaign about the dangers of drugs. The project will also expand the use of an 
area-wide public education campaign for substance abuse in order to reduce teens’ abuse of 
alcohol and other illegal substances. 

Philadelphia/Camden HIDTA 

“Heads-Up” Prevention Initiative 

The initiative enhances a program coordinated by the Philadelphia Police Department entitled, 
“Heads-Up,” an acronym for Heroin Education and Dangerous Substance Use Prevention. The 
program teams with local recovery centers and criminal justice facilities, presenting a “no-holds- 
barred” look on the damage and destruction of drug abuse in everyday life. Presenters include 
police officers, recovering drug users, reformed dealers, and survivors of loved-ones who have 
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lost their lives to drug abuse or drug-related violence. The presentation is given primary to high 
school students. 

Puerto Rico/us Virgin Islands HIDTA 

Alliance for a Drug Free Puerto Rico 

The HIDTA has partnered with the Alliance for a Drug-Free Puerto Rico, a long-standing private 
sector coalition, to reduce drug use in Puerto Rico. The primary role of the Alliance is 
prevention through an educational public service campaign in mass media oriented toward youth. 
Funds enhance coverage in substance abuse and violence prevention media messages, support 
the building of community coalitions and partnerships and provide behavior shaping workshops 
to students and prevention training to school faculty and parents. 

Rocky Mountain HIDTA 

Utah Pharmaceutical Drug Crime Project (UPDCPI 

The UPDCP is an initiative involving Federal, state, and local government and public/private 
agencies, including prevention and medical professionals, in a comprehensive statewide program 
to reduce the abuse of prescription drugs by reducing the availability of prescriptions for abuse; 
increasing the perception of risk, to include the physical and psychological harmful effects as 
well as legal sanctions; and changing the public’s attitude toward being less tolerant of the non- 
medical use of pharmaceutical drugs. 

South Florida HIDTA 

South Florida Prevention Initiative 

The South Florida HIDTA and Florida National Guard Counterdrug Program will train teachers 
(train the trainer) and students in the Stay on Track partnership program. The Stay on Track 
program is geared for the middle schools and promotes early awareness of the harmful effects of 
drug abuse through a Youth Leader program. 


Operation Rx Pipeline 

The Broward Sheriffs Office (BSO) Strategic Investigations Division Operation Rx Pipeline 
promotes the prevention and intervention efforts of the BSO Operation Medicine Cabinet 
(OMC). OMC assists community by conducting educational and public awareness events 
addressing the threat of prescription drug abuse and misuse; it conducts prescription drug take 
back programs and works with community coalitions to prevent and reduce substance abuse 
among the youth and adults. The initiative will work with the County Commission and 
community stakeholders in the establishment of an Opiate Epidemic Task Force to address and 
support public policies to reduce illicit access to prescription drugs. 

Southwest Border HIDTA - Arizona Region 

Arizona Region Support Initiative (Sub-Initiative - Arizona Demand Reduction Alliance) 
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The goal of the Arizona Demand Reduction Alliance is to establish new community partnerships 
and enhance existing relationships with community coalitions by developing and participating in 
drug awareness, drug prevention, and education programs. By partnering with the treatment and 
demand reduction communities, the Arizona Region and member agencies can have a greater 
impact on drug abuse and crime, especially among children and young adults. The initiative 
focuses on building capacity and collaboration for demand reduction programs in the Arizona 
HIDTA region and on reducing substance abuse among youth to achieve overall reductions in 
drug use in Arizona. The initiative helps sponsor Freedom Academies where youth participate in 
team- and confidence-building activities, sessions on positive lifestyle choices to increase self- 
esteem, and educational lectures about the dangers of illegal drugs. 


Southwest Border HIDTA - California Region 

Southwest Border HIDTA — California Region Demand Reduction Initiative 

The initiative combines the efforts of Federal, state and local resources to form a single entity to 

work on demand reduction, with Californians for Drug Free Youth (CADFY) as the lead 

prevention organization, and with local coalitions, the California Bureau of Narcotic 

Enforcement, California National Guard Counter Drug Task Force Drug Demand Reduction 

Team, and demand reduction support from the DEA, local sheriff offices, and local police 

departments. 

Forces United 

Forces United provides coordinated statewide prevention support for each of the four California 
HIDTA Programs (Central Valley, Northern California, Los Angeles and Southwest Border 
HIDTA California Region). The initiative combines the efforts of HIDTA participating law 
enforcement agencies, coalitions and other organizations to focus on continuing to build capacity 
and collaboration for drug demand reduction within each California HIDTA and ultimately 
throughout California, and to work on continuing to reduce substance abuse among youth and 
adults. 


Southwest Border HIDTA New Mexico Region 

Southwest Border Alliance Coalition-Demand Reduction/Coordination Initiative 
The initiative is a border-wide demand reduction project that targets drug demand reduction 
issues in all five Southwest Border HIDTA regions (Arizona, California, New Mexico, South 
Texas, and West Texas) in support of the National Southwest Border Countemarcotics Strategy. 
The purpose of this initiative is to create a border-wide demand reduction effort through a 
partnership by all Southwest Border HlDTAs by applying the same concept used successfully by 
Forces United to coordinate drug demand reduction throughout California. 

Southwest Border HIDTA South Texas Region 

South Texas HIDTA Training Initiative 
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The Training Initiative prevention efforts will allow the Region’s HIDTA Task Forces, along 
with their law enforcement partners, to bring their specific demand reduction programs to larger 
audiences and higher degree of effectiveness. The initiative provides increased training in the 
Advanced Roadside impaired Driver Program and in Drug Endangered Children. The initiative 
also helps coordinates prevention programs and increases the participation of demand reduction 
programs with civic organizations, school districts, military communities, substance abuse 
centers, and the religious community. 

Southwest Border HIDTA West Texas Region 

West Texas HIDTA Prevention Initiative 

The West Texas Region, with its participating law enforcement agencies, will partner with two 
existing programs. Community Solutions of El Paso and Reclaiming Futures, to strengthen them 
through the support of law enforcement. Each program targets the youth of El Paso County who 
are in situations of high risk for substance abuse, gang involvement, and other problems. 
Community Solutions is a mentorship program for the children of prisoners. Reclaiming 
Futures is a Juvenile Probation Department-led program targeting the youth who have already 
crossed paths with the juvenile justice system. By building on the success of the HIDTA model, 
a more effective partnership will be developed between the three programs. 

Washington/Baltimore HIDTA 

Baltimore’s Neighborhood Drug Intervention and Prevention Initiative 

The mission of the Baltimore’s Violence Prevention andXTommunity Engagement Program is to 
prevent and reduce drug abuse and violent crime in Baltimore by developing neighborhood- 
based public safety strategies and programs through a collaborative partnership between the 
residents of Baltimore, the Baltimore Police Department, and the Mayor’s Office on Criminal 
Justice. Citizens and police will support each other in preventing and reducing drug and gang 
related crime through more effective communication and by creating problem-solving 
relationships and prevention programs appropriate for each community. 


Richmond Neighborhood Drug Intervention and Prevention Initiative 

The initiative is a comprehensive prevention program that helps young people develop skills to 
resist alcohol, tobacco and other drugs. The initiative features interactive, small-group activities 
designed to increase participants’ peer support, enhance life skills, and build resiliency to prevent 
illegal drug use. 

Prince William County Prevention 

This initiative is designed to reduce drug trafficking, gang activity, delinquency, and drug use in 
the Georgetown South neighborhood of the City of Manassas, Virginia, through community and 
local government partnerships that promote youth responsibility and family empowerment 
through skill development. 
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Question. How much money is currently in the unexpended HIDTA program fund account that 
can be subject to reprogramming? Does the HIDTA program have more unexpended funds than 
usual for a law enforcement program? If so please explain the reasons for this. 

Answer: As of March 31, 2012, HlDTA’s obligated, but unexpended, balance is $340 million. 
Of this amount, $111 million is for FY 201 1 funds (issued on March 1 1, 201 1) and $204 million 
is for FY 2012 funds (issued on February 27, 2012). Therefore, of the obligated, but unexpended, 
balance, $25 million relates to grant funds issued prior to FY 2011. ONDCP is working closely 
with the HIDTA Directors to ensure that the prior years’ obligated, but unexpended, balances are 
drawn down expeditiously. These funds cannot be reprogrammed, absent a valid reason. The 
grant awards were issued consistent with the appropriations language specifying each HlDTA’s 
prior year baseline funding. 

The vast majority of unexpended funds for the HIDTA program support law enforcement 
operations. The HIDTA Program is a law enforcement grant program and could be compared 
with other similar programs at the Departments of Justice and Homeland Security. ONDCP is 
reaching out to those agencies and programs to determine whether the expenditure rate of 
HIDTA versus other law enforcement programs is consistent. 

The only unexpended funds which have not been awarded to the HIDTAs are the FY 2012 
discretionary funds totaling $9.8 million. Notification of the discretionary funding was sent to 
the Appropriations Committees on March 19, 2012, and is detailed as follows: 


FY 2012 HIDTA DISCRETIONARY FUNDING 




Domestic Highway Enforcement Project 

$4,000,000 

Domestic Marijuana Project 

$2,300,000 

Prevention Initiatives 

$800,000 

Prescription Drug Project 

$1,000,000 

Parcel Project 

$550,000 

Hemisphere Project 

$500,000 

Native American Project 

$275,000 

New Counties and Emergent Threat 

Initiatives 

$372,050 

Total 

$9,797,050 
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A brief description of each proposed funding category follows: 

$4.000.000 for the Domestic Highway Enforcement Project . This project provides funds to 
continue targeted multi-jurisdictional law enforcement efforts directed toward ongoing 
transportation corridor projects to seize drugs and illegal proceeds along our Nation’s highways, 
and support ongoing related Drug Trafficking Organization (DTO) investigations. 

$2.300.000 for the Domestic Marijuana Project . This project provides funding to help HIDTAs 
in areas experiencing marijuana cultivation to investigate DTOs engaged in outdoor and indoor 
marijuana cultivation, particularly with an emphasis on public lands. 

$800.000 for Prevention Initiatives . These prevention initiatives will facilitate increased 
coordination between the law enforcement and prevention communities to help reduce drug 
abuse and its negative consequences. 

$1.000.000 for a Prescription Drug Project . This project will fund investigations to disrupt and 
dismantle DTOs suspected of violating Federal, state, or local statutes pertaining to the diversion 
of licit pharmaceutical controlled substances. Investigations may also target rogue pain clinics, 
physicians who prescribe scheduled drugs without a valid medical reason, and pharmacies that 
illegally dispense or divert controlled drugs. 

$550.000 for the Parcel Project . This project focuses on the investigation of DTOs using parcel 
shipping services to transport illegal drugs and drug proceeds. 

$500.000 for the Hemisphere Project . This project provides forensic analysis of electronic call 
detail records. 

$275.000 for the Native American Project . These funds will enhance and coordinate Federal, 
state, local, and tribal efforts to disrupt and dismantle drug trafficking operations on tribal lands. 

$372.050 for New Counties and Emergent Threat Initiatives . These funds will support newly 
designated HIDTA counties (exact requirement unknown) and initiatives to address emergent 
threats. 

FIlDTAs have been requested to submit proposals for these discretionary projects by May 4, 
2012. Once the proposals are reviewed, ONDCP expects to make appropriate awards. 


ANTI-DOPING ACTIVITIES 

Anti-doping activities focus on efforts to educate athletes on the dangers of drug use, eliminate 
doping in amateur athletic competitions, and rely on standards established and recognized by the 
US Olympic Committee. 
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Question. How will the $8.1 million requested in FY 2013 for anti-doping activities be used? 
What outcomes do you have to show that this program is effective and achieving results? 

Answer: The FY 2013 resources of $8.1 million will continue to support the anti-doping efforts 
to educate athletes on the dangers of drug use and eliminate doping in amateur athletic 
competitions recognized by the United States Olympic Committee. Specifically, these funds 
support athlete drug testing programs, research initiatives, educational programs, and efforts to 
inform athletes of the newly adopted rules governing the use of prohibited substances outlined in 
the recently updated World Anti-Doping Code (the Code). In addition, funds will support legal 
efforts to enforce compliance with the Code and to adjudicate athlete appeals involving doping 
violations. In Calendar Year 20 1 1 , the testing division of the United States Anti-Doping Agency 
(USADA), the anti-doping agency for Olympic sports in the United States, performed 
approximately 7,000 domestics tests, of w'hich 2,500 were collected while athletes were “in 
competition” and 4,500 “out of competition.” USADA’s Outreach Education program reached 
nearly 23,000 junior level athletes, student-athletes, students, teachers, athlete support staff, and 
parents. The Olympic Education program conducted 181 presentations through face-to-face 
presentations and webinars drawing over 5,300 participants. We expect that the USADA drug 
testing results and educational outreach will meet or exceed 201 1 levels in both 2012 and in 
2013. 


WORKING WITH CONGRESS 

In these tight budget times, I cannot stress enough the importance of communication between 
agencies and the Committee. We are making tough choices here in Congress and we need the 
best information we can get in a timely fashion to make informed funding decisions. I want to 
note the difficulty I’ve had with the Executive Office of the President, and in particular the 
Office of Management and Budget, in getting this critical information cleared for ONDCP to 
transmit to the Committee in a timely manner. 

Question. Do you have ideas for improving communications with the Committee? 

Answer: In fairness, ONDCP works closely with OMB and other EOP staff to provide timely 
and accurate information to the Members of Congress and their staffs. We are aware of the 
language in the Joint Statement of the Managers for the Consolidated Appropriations Act, 2012, 
stating that: 

The conferees note that a lengthy clearance process at the Executive Office of the 
President (EOP) often delays submission of information requested by the 
Committees on Appropriations. The conferees expect EOP to respond to such 
requests in a timely manner because such information is critical to the 
Committees' ability to make informed budgetary decisions. In that regard, the 
conferees have encountered particular difficulty in receiving timely and 
comprehensive responses to requests for information from the Office of National 
Drug Control Policy (ONDCP) and therefore, direct EOP to remedy this issue. 
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We will continue to work to comply with this directive. 
Question. Do you commit to working with us to improve this? 
Answer; Yes. 


Questions for the Record Submitted by Congresswoman Barbara Lee 

NATIONAL STRATEGY 

Some people have estimated that the United States has spent in excess of $1 trillion dollars on a 
War on Drugs. 

Question. In your opinion, did we win the so called war on Drugs? 

Answer: The “War on Drugs” metaphor has failed to address the complexity of the problem, 
and it fails to adequately describe our approach to the drug problem in the 2l” Century. Any law 
enforcement-only approach to drug control would be counterproductive and unbalanced. That is 
why we have abandoned this terminology and are focusing on reducing drug use and its 
consequences with a comprehensive plan. 

Decades of scientific study show that drug addiction is not a moral failing on the part of the 
individual, but a disease of the brain that can be prevented and treated. And while smart law 
enforcement efforts will always play a vital role in protecting communities from drug-related 
crime and violence, the Obama Administration has remained clear that we cannot arrest our way 
out of the drug problem through an enforcement-centric “war on drugs.” In fact, in Fiscal Year 
2012, the Federal Government spent $10.1 billion on drug prevention and treatment versus $9.4 
billion on domestic law enforcement and incarceration, $3.6 billion on interdiction, and $2.1 
billion on international drug control programs. 

The Administration is leading the way in reforming our Nation’s drug policies by, among other 
things, addressing drug use and its consequences as a public health problem. Science shows that 
drug addiction is a chronic disease of the brain. It affects judgment and reasoning, and it 
changes the brain’s chemistry. By recognizing drug addiction as a disease, we are working to 
prevent and treat the underlying substance use disorders that drive much crime and recidivism in 
America. We believe that it makes much more sense to support programs that address 
underlying substance abuse problems before the condition becomes chronic and harder to treat. 
The President’s National Drug Control Strategy balances efforts to prevent and treat substance 
use disorders with smart law enforcement efforts that work to dismantle drug trafficking 
organizations. 

The Nation’s illegal drug problem harms every sector of our society. It tears apart families, 
strains the healthcare system, drives crime, and places tremendous burdens on the criminal 
justice system. In fact, last year, the Department of Justice released new data showing that drug 
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use cost our society $193 billion in 2007.' Of that amount, $56 billion can be traced directly 
back to costs associated solely with the criminal justice system. 

Over the longer term, ongoing efforts to reduce drug use and its consequences in the United 
States and abroad have had significant success. The rate of overall current (i.e., past month) drug 
use in America has dropped by roughly one-third over the past three decades.^ Rates of drug use 
among young people are also far lower than they were 30 years ago. These decreases have been 
seen in some of the most dangerous and addictive illicit drugs as well. Since 2006, current use 
(i.e., use in the past 30 days) of methamphetamine in America has been cut by half, and current 
cocaine use has dropped by nearly 40 percent.^ Cocaine production in Colombia, the source of 
95 percent of the cocaine in the United States, has dropped by almost two-thirds since 2001 

Ongoing reforms and innovations are improving the ways in which the criminal justice system 
manages drug-involved offenders. In August 2010, the President signed the Fair Sentencing Act 
into law. This significant piece of drug policy reform dramatically reduced a 1 00-to-l 
mandatory minimum sentencing disparity between powder and crack cocaine and eliminated the 
mandatory minimum sentence for simple possession of crack cocaine. Additionally, specialized 
drug courts supported by the Administration divert approximately 120,000 non-violent drug 
offenders into treatment instead of jail.^ Today, there are over 2,600 of these courts in operation 
in the United States, and the number is growing. The National Drug Control Strategy recognizes 
the criminal justice system plays a vital role in reducing the costs and consequences of crimes 
committed by drug-involved offenders. An increasing body of evidence suggests that the right 
combination of policies and strategies can break this cycle and save public funds and improve 
public health by keeping low-risk, non-violent, drug-involved offenders out of prison or jail, 
while still holding them accountable and ensuring the public safety of our communities. 

The Administration continues to work with leaders at the Federal, state, and local levels to 
implement such policies and strategies to adjust and improve drug control policy to meet the 
public health and public safety demands of American society. 


Question. And can you tell me how the current National Drug Control Strategy is different 
from past efforts to eradicate illegal drugs from America? 


' National Drug Intelligence Center. The Economic Impact of Drug Use on American Society. U.S. Department of 
Justice. [April 2011]. Available: http://www.iustice.eov/ndic/Dubs44/44731/44731p.Ddf 

^ Substance Abuse and Mental Health Services Administration. Center for Behavioral Health Statistics and Quality 
(formerly the Office of Applied Studies). Motional Survey on Drug Use and Health (formerly the National 
Household Survey on Drug Abuse) tor the yeuts 1979 to 2010. Rockville, MD. U.S. Department of Health and 
Human Services. Chart available: htto://www.whitehouse.eov/sitesi'default/files/ondcp/current use of- 
anv illicit drug.ing 

’ Substance Abuse and Mental Health Services Administration. Center for Behavioral Health Statistics and Quality 
(formerly the Office of Applied Studies). National Survey on Drug Use and Health (formerly the National 
Household Survey on Drug Abuse) for the years 2002 to 2010. Rockville, MD. U.S. Department ofHealth and 
Human Services. Chart available: 

httn://www.whitehouse.eov/sites/default/files/ondcD/cocaine and meth use in america.iDg 
“ U.S. Government estimates (last updated August 2011). 

* “Drug Courts Work.” National Association of Drug Court Professionals. [2012]. Available: 
http:,//wwr\'.nadcp.org/learrt/facts-and-fieures 


17 



220 


Answer: The President’s inaugural National Drug Control Strategy, published in 2010, charted 
a new direction in drug policy by recognizing that addiction is a disease that can be treated; 
people with substance use disorders can recover; and innovative new criminal justice reforms 
can stop the revolving door of drug use, crime, incarceration, and rearrest. The Strategy outlines 
113 specific actions to be undertaken throughout the Federal Government to reform U.S. drug 
policy through innovative and evidence-based public health and safety approaches aimed at 
reducing drug use and its consequences. The 20\2 Strategy provides a review of progress made 
to date and outlines programs that work to significantly reform the criminal Justice system by 
diverting non-violent drug offenders into treatment instead of incarceration, addressing substance 
use disorders through the healthcare system and youth outreach, targeting violent transnational 
criminal organizations, and expanding unprecedented Administration efforts to secure the 
Southwest border and strengthen international partnerships. 

Overall, the Strategy has focused on a balanced public health and safety strategy. Since the 
implementation of the Strategy, the Administration has partnered and coordinated with leaders 
and communities across the United States to foster healthy development of youth, offer 
treatment, and hope of recovery to every addicted American. 

A number of the Administration’s accomplishments in this area underscore this new approach: 

• In August 2010, the President signed the Fair Sentencing Act, P.L. 1 1 1-220, into law. This 
significant piece of drug policy reform dramatically reduced a 100-to-l mandatory minimum 
sentencing disparity between powder and crack cocaine and eliminated the mandatory 
minimum sentence for simple possession of crack cocaine. It also increased penalties for 
major drug traffickers. 

• In October 2009, the Administration established the first-ever Recovery branch at ONDCP to 
support the millions of Americans in recovery by helping to eliminate barriers to recovery 
and remove the stigma associated with drug addiction. 

• In June 201 1, the Administration released the first-ever National Prevention Strategy, which 
recognizes drug prevention as a part of overall wellness.*' 

• In October 2010, the President signed the Secure and Responsible Drug Disposal Act of 
2010, P.L. 1 1 1 -273, into law. The Act helps communities combat the Nation’s prescription 
drug abuse epidemic by making it easier to properly dispose of expired, unused, or unneeded 
prescription drugs. 

• Since March 2009, the Administration has deployed more personnel, infrastructure, and 
technology along the Southwest border to combat illegal cross border activity than in any 
other time in U.S. history.’ 

These accomplishments are the result of the Administration’s new, balanced approach to drug 
control policy in the U.S. and abroad. However, while significant progress has been made over 
the past 3 years, more needs to be done. The Administration remains committed to the public 


'■ National Prevention Council. National Prevention Strategy. U.S. Department of Health and Human Services. 
[June 2011]. Available: httD://www.healthcare.gov/prevention/nDhDDhc/strategv/reDort.Ddf 
“Secure and Manage Our Borders.” U.S. Department of Homeland Security. [July 201 1]. Available; 
httD://www.dhs.gov/xabout/gc 1240606351 1 lO.shtmril 
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health and public safety approach to this issue, and will continue to pursue the most effective, 
evidence-based policies and programs to meet these challenges. 


LEGAL STATUS OF MEDICAL MARIJUANA CLINICS 

Director Kerlikowske, the people of the State of California and in states across the country have 
determined that marijuana is a legal medicine accessible by prescription. 

Question. Will you describe the Federal position regarding the operation of medical marijuana 
clinics and how the Federal government can give doctors, their patients and thousands of small 
businesses that have invested millions of dollars and created thousands of jobs, some certainty 
about the legal status of their businesses, the safety of their patients and the continued access to 
medication for patients in need? 

Answer: Marijuana is classified as a Schedule I controlled substance under the Controlled 
Substances Act (CSA). Marijuana continues to be a Schedule I substance under Federal law. It 
has been determined to have no currently accepted medical use and a high potential for abuse. 

The CSA mandates that the scheduling and approval of drugs, including marijuana, must be done 
on both legal and scientific bases. The scheduling of a drug must conform to all applicable 
criteria contained in the CSA if the medicine includes a controlled substance. In June 2011, the 
Drug Enforcement Administration (DEA) reviewed a petition to reschedule marijuana. Based 
upon scientific and medical evaluation, as well as scheduling recommendations from the 
Department of Health and Human Services (HHS), DEA denied the petition to reschedule 
marijuana. HHS determined that marijuana has a high potential for abuse, no currently accepted 
medical use in treatment in the United States, and lacks accepted safety for use under medical 
supervision. 

The Food and Drug Administration (FDA) has approved medical use of isolated components of 
the marijuana plant such as delta-9-tetrahydrocannabinol (THC), the active ingredient in 
marijuana and related synthetic compounds. Drabinol is the active ingredient in the FDA- 
approved medicine Marinol, a Schedule III drug. Marinol is legally available by prescription 
from physicians for patients who suffer from pain and chronic illnesses such as cancer and 
AIDS. Another FDA-approved medicine, Cesamet, contains the active ingredient Nabilone (a 
Schedule It drug), which has a chemical structure similar to THC. And Sativex, an oromucosal 
spray approved in Canada, the UK, and other parts of Europe for the treatment of multiple 
sclerosis spasticity and cancer pain, is currently in late-stage clinical trials with the FDA. It 
combines THC and another active ingredient in marijuana, cannabidiol (CBD), but provides 
therapeutic benefits without the “high” from the drug. 

The Department of Justice (DOJ) issued guidance for Federal prosecutors in states that have 
enacted laws authorizing the medical use of marijuana under state law. The guidelines explain 
that it is likely not an efficient use of Federal resources to focus enforcement efforts on 
individuals with serious illnesses who use marijuana as part of a recommended treatment 
regimen consistent with applicable state law or their individual non-commercial caregiver. 
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However, persons who are in the business of cultivating, selling, or distributing marijuana, and 
those who knowingly facilitate such activities, are in violation of Federal law, and are subject to 
Federal enforcement action, including potential prosecution. 

The DOJ guidelines do not legalize marijuana. The DOJ guidance explicitly states that 
marijuana remains illegal under Federal law. Enforcing Federal law against significant 
traffickers in illegal drugs, including marijuana, remains a core Department of Justice priority. 


Question. Can you tell me which drugs are Schedule 1 drugs and why Marijuana continues to 
be listed as a Schedule I when it is legally prescribed by doctors across the country and peer 
reviewed medical research has repeatedly shown medical benefits from its proper application? 

Answer: The list of CSA Schedule I drugs is provided at Appendix A to these responses. 

Marijuana is classified as a Schedule 1 controlled substance under the CSA. As a Schedule I 
drug, marijuana is classified under the following criteria: 

A. The drug has a high potential for abuse. 

B. The drug has no currently accepted medical use in treatment in the United States 

C. There is a lack of accepted safety for use of the drug under medical supervision. 

The CSA mandates that the scheduling and approval of drugs, including marijuana, must be done 
on both legal and scientific bases. The scheduling of a drug must conform to all applicable 
criteria contained in the CSA if the medicine includes a controlled substance. In June 2011, the 
DEA reviewed a petition to reschedule marijuana. Based upon scientific and medical evaluation, 
as well as scheduling recommendations from HHS, DEA denied the petition to reschedule 
marijuana. HHS determined that marijuana has a high potential for abuse, no currently accepted 
medical use in treatment in the United States, and lacks accepted safety for use under medical 
supervision. 

The FDA, as the authority charged with testing and approving the safety and effectiveness of 
new medications, has concluded that no sound scientific studies have supported medical use of 
smoked marijuana for treatment. It is this rigorous FDA approval process, not popular vote, that 
should determine what is and what is not medicine. The raw marijuana plant, which contains 
nearly 500 different chemical compounds, has not met the safety and efficacy standards of this 
process. According to the Institute of Medicine (lOM), smoking marijuana is an unsafe delivery 
system that produces harmful effects.* 

However, the FDA approved the medicinal use of isolated components of the marijuana plant 
and related synthetic compounds. The main active chemical in marijuana is THC. THC acts upon 
specific sites in the brain, called cannabinoid receptors, starting off a series of cellular reactions 
that ultimately lead to the “high” that users experience when they smoke marijuana. In contrast. 
Dronabinol is a synthetically produced compound used in the FDA-approved medicine Marinol, 


* National Research Council. Marijuana and Medicine: Assessing the Science Base, Washington, DC: The National 
Academies Press, 1999. Available: http:,Vwww.nap.edu/cataiog.phD?record id~6376 
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which is already legally available for prescription by physicians whose patients suffer from pain, 
nausea, and other symptoms of chronic illness. Other FDA-approved medicines include Nabilone 
and Sativex. Nabilone has a chemical structure similar to THC, and Sativex combines THC and 
another active ingredient in marijuana to provide therapeutic benefits without the “high” from 
the drug. 

Nonetheless, Government-funded research projects involving marijuana or its component 
compounds is ongoing.^ Studies include evaluation of abuse potential, physical/psychological 
effects, adverse effects, therapeutic potential, and detection. It is worth noting that a number of 
these studies include research with smoked marijuana on human subjects. The Federal 
Government is committed to the highest standards for basic science and clinical research on wide 
array of substances, including marijuana, that show promise as medicines or for other 
applications. 


COOPERATION WITH CUBA IN DRUG INTERDICTION 

Question. Director, can you update us on the role that Cuba plays in our drug interdiction 
efforts? 

Answer: The island nation of Cuba geographically dominates the Northern tier of the Central 
Caribbean Basin, placing it in a strategic location astride direct air and maritime trafficking 
routes through the Central Caribbean to the United States. The Government of Cuba maintains a 
hard line against drug trafficking, and we have benefited from longstanding U.S. Coast Guard 
(USCGj/Cuban Border Guard cooperation regarding drug interdiction. This common interest 
enables both nations to cooperate to the extent necessary to counter what has become a 
significant threat to regional stability. 


Question. Is Cuba an effective partner in interdicting drugs on the high seas and would you 
support increased cooperation between the U.S. Coast Guard, the DEA and the Cubans? 

Answer: Cuba and the United States share a mutual interest in reducing drug flow in the vicinity 
of the island. The Cuban Border Guard (TGF) maintains an active presence along Cuba’s coastal 
perimeter. The Cuban Ministry of the Armed Forces and Ministry of the Interior maintain a 
combined network of fixed and mobile radars, as well as visual and coastal vessel reporting 
procedures. These constitute an effective system for detecting and deterring incursions of 
Cuba’s territorial sea and airspace by illicit traffickers. 

The DEA rarely receives any “cueing” from Cuba regarding drug shipments. DEA works 
closely with the Seventh Coast Guard District in Miami, Florida, and information received by 


'’ httD://clinicaltfials.gov/ct2/results?temi=mariiuana&recr=Open&rslt=&tvDe=&cond=&intr=&outc=&lead=&spons 
=&id=&statel=&cntrvUNA%3AUS&state2=&cntrv2=&state3=&cntrv3=&locn=&Bndr=&rcv s=&rcv e=&lup s 
=&iup e = 
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DEA from the USCG is mostly referred to Operation Bahamas and Turks/Caicos (OPBAT) for 
possible enforcement action and/or follow-on investigation. 

The USCG has maintained a close working relationship with the TGF for many years. This 
relationship began under the humanitarian rubric of search and rescue missions, and soon 
expanded into the law enforcement arena. The USCG frequently interacts with the TGF to 
interdict illicit drug traffickers at sea. A fully functional and frequently used OPCEN-to-OPCEN 
direct communication process exists between USCG-Miami and TGF-Havana, and both agencies 
share information regarding suspected smuggling vessels on a regular basis. For many years, the 
USCG has also maintained a Drug Interdiction Specialist at the U.S. Interest Section in Havana. 
This officer functions as a liaison between the Seventh Coast Guard District in Miami and Cuban 
law enforcement officials. Cuba also shares real-time tactical information with the Bahamas, 
Mexico, and Jamaica. The existing level of cooperation has been very effective in maintaining 
tight control of illicit trafficking in the vicinity of Cuba. 


REDUCING DRUG TRAFFICKING IN PUBLIC HOUSING 

Question. Can you tell the Subcommittee how the ONDCP works with public housing 
authorities across the country to reduce illegal drug trafficking and use? 

Answer: In order to disrupt and dismantle drug trafficking organizations and reduce violent 
crime in public housing areas, the High Intensity Drug Trafficking Area (HIDTA) program funds 
task forces that include participation from Department of Housing and Urban Development 
(HUD) special agents. For example in the Michigan HIDTA, the Detroit Fugitive Apprehension 
Team (DFAT) disrupts drug smuggling and distribution, money laundering, drug-related violent 
crime, and other drug-related criminal activity by arresting Federal, state, and local fugitives. 
HUD provides a full-time special agent to DFAT and has a representative on the Michigan 
HIDTA Executive Board. Other HIDTAs that fund task forces and initiatives that include HUD 
participants and otherwise operate to disrupt drug trafficking in public housing include Ohio, 
Washington-Baltimore, New York -New Jersey, and Gulf Coast. 

In addition, the Washington-Baltimore HIDTA, through its Richmond Neighborhood Drug 
Prevention Initiative, provides support in two public housing projects. The initiative is a 
comprehensive prevention program that helps young people develop skills to resist alcohol, 
tobacco and other drugs. The initiative features interactive, small-group activities designed to 
increase participants’ peer support, enhance life skills, and build resiliency to prevent illegal drug 
use. 

In addition, the Drug Market Intervention (DMI) model is being implemented in some public 
housing areas. It is a neighborhood-based strategy focused on disrupting overt drug markets, 
such as street-comer dealing or dmg houses. In 2009, the Providence (Rhode Island) Police 
Department implemented a DMI in the Chad Brown Public Housing Projects after having 
successfully implementing the model in the Lockwood section of the city. The DMI model 
directly engages drug dealers, their families and communities to address these issues by creating 
clear and predictable sanctions for the offenders, offering a range of community services. 
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improving community-police relations, and establishing community standards for acceptable 
behavior. In the Chad Brown Public Housing Project’s DMI, the scope was broadened to 
include follow-up services for offenders and the community. The police also wanted to address 
the historical tension that existed between the police and the residents. After six months of open 
dialogue with the residents, a trust developed, and relationships improved. Police statistics show 
that one year after DMI implementation, violent crime was down 76 percent, and property and 
other crime, including drug-related crime, was down 23 percent. Two other Jurisdictions 
currently implementing DMI in public housing areas; Montgomery County, Maryland, and 
Indianapolis, Indiana, are seeing promising results. The National Drug Control Strategy 
supports the DMI strategy as an innovative approach to addressing neighborhood-based drug 
markets. DOJ’s Bureau of Justice Assistance, through its DMI Training and Technical 
Assistance Initiative, supports sites implementing this strategy. Over the past several years of 
this Initiative, approximately 30 sites have received technical assistance. 


ENFORCEMENT EFFORTS AGAINST DRUGGED DRIVING 

Question. How does alcohol use and the costs related to alcohol abuse, underage drinking, 
drunk driving and the like, compare to the costs related to illicit drug use and abuse? 

Answer: The Centers for Disease Control and Prevention (CDC) funded a 201 1 study'® that 
estimated the economic costs of excessive alcohol consumption in the United States in 2006 at 
$223.5 billion. These costs were accounted for by health care ($24.6 billion), lost productivity 
($161.3 billion), crime ($21.0 billion) and other ($16.7 billion) costs. 

The National Drug Intelligence Center funded a 201 1 study" that estimated the economic costs 
of illicit drug use in the United States in 2007 at $193.1 billion. These costs were accounted for 
by health care ($1 1.4 billion), lost productivity ($120.3 billion), and crime costs ($61.4 billion). 

The two studies used similar but not identical methodologies. A 1 998 study conducted by the 
National Institute on Drug Abuse and the National Institute on Alcohol Abuse and Alcoholism 
estimated costs due to alcohol and drug abuse using the same methodology and also found that 
economic costs due to alcohol abuse in 1992 exceeded those costs due to abuse of illicit drugs 
($148.0 billion vs. $97.7 billion). 


Question. Can you tell us the difference between a “per se” standard of enforcement for 
drugged driving and the enforcement of drunk driving laws? 


Boucher, EE; Harwood, HJ; Sacks, JJ; Simon, CJ; and Brewer, RD. 2011. Economic costs of excessive alcohol 
consumption in the U.S., 2006. Am. J. Prev. Afed41(5):5 16-524. 

" National Drug Intelligence Center. 2011. The Economic Impact of Illicit drug Use on American Society. 
Washington, D.C.: United States Department of Justice. 

'■ National Institute on Drug Abuse/National Institute on Alcohol Abuse and Alcoholism. 1998. The Economic 
Costs of Alcohol and Drug Abuse in the United States 1992. NIH Publication Number-98-4327; Rockville, MD. 
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Answer: In prosecuting drunk driving, all States have enacted laws making it a per se violation 
to drive with a blood alcohol content above a statutorily set level of 0.08. No independent 
evidence of impairment is necessary. In drugged driving there in no analogous single, widely 
accepted standard of impairment to rely upon, because a number of different substances may be 
the source of the impairment, and individual reactions to those substances may vary. 

However, when the substance used by the driver is an illegal drug or an illegally used 
prescription drug, there is no need to require a minimum blood level to establish a violation. We 
have a minimum level with alcohol because it is a legal substance for adults to use. Thus, a 
threshold level is required to distinguish prohibited use from permitted use by a driver. In 
contrast, if the drug is already illegal to use and can affect judgment and reflexes, it is reasonable 
to assert that driving with any level of that drug in the driver’s system poses an unacceptable 
risk. Seventeen states, covering approximately 40 percent of all licensed drivers in the United 
States, have enacted per se drugged driving statutes. 


Question. Are there field sobriety tests for all of the different illegal drugs? 

Answer: The National Highway Traffic Safety Administration (NHTSA)/Intemational 
Association of Chiefs of Police (lACP) Standardized Field Sobriety Tests (SFST) are 
scientifically validated tests to determine impairment regardless of whether the impairment is 
caused by alcohol, illegal street drugs, or prescription drugs. 


Question. What type of support is the ONDCP providing states that are considering a per se 
drugged driving standard? 

Answer: The Administration has placed a particular emphasis on drugged driving, and it has set 
a goal of reducing the incidence of drugged driving by 10 percent by 2015. To reach this goal, 
the Administration is utilizing a comprehensive approach, one that focuses on legislation, law 
enforcement, and enhancing partnerships to raise awareness of the issue. 

As stated previously, seventeen states already have per se statutes. In support of these efforts, 
the Administration has worked with states - both directly and through the National Conference 
of State Legislatures (NCSL) and the National Governors Association (NGA) - to provide 
educational materials and technical assistance on per se laws to states. 


Question. Are you developing impairment standards and tests for all illegal drugs like we test 
for alcohol today? 

Answer: No, the Government is not currently developing impairment standards and tests for all 
illegal drugs similar to what has been done for alcohol, and is unlikely to do so in the near future. 
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The rationale is explained in a recent Report to Congress from the Department of 
Transportation:’^ 

Most psychoactive drugs are chemically complex molecules, whose absorption, 
action, and elimination from the body are difficult to predict and considerable 
differences exist between individuals with regard to the rates with which these 
processes occur. Alcohol, in comparison, is more predictable. A strong 
relationship between B[lood] A[lcohol] C[oncentration] level and impairment has 
been established, as has the correlation between BAC level and crash risk. 

Factors that make similar prediction difficult for most other psychoactive drugs 
include the following: 

• The large number of different drugs that would need to be tested (extensive 
testing of alcohol has been undertaken over many decades; whereas relatively 
little similar testing has occurred for most other drugs); 

• Poor correlation between the effects on psychoraotor, behavioral and/or 
executive functions, and blood or plasma levels (peak psychomotor, 
behavioral, and executive function effects do not necessarily correspond to 
peak blood levels; detectable blood levels may persist beyond the impairing 
effects or the impairing effects may be measurable when the drug cannot be 
detected in the blood); 

• Sensitivity and tolerance (accentuation and diminution of the impairing effects 
with repeated exposure); 

• Individual differences in absorption, distribution, action, and metabolism 
(some individuals will show evidence of impairment at drug concentrations 
that are not associated with impairment in others; wide ranges of drug 
concentrations in different individuals have been associated with equivalent 
levels of impairment); 

• Accumulation (blood levels of some drugs or their metabolites may 
accumulate with repeated administrations if the time-course of elimination is 
insufficient); and 

• Acute versus chronic administration (it is not unusual to observe much larger 
impairment during initial administrations of drugs than is observed when the 
drug is administered over a long period of time). 

The result of these factors is that, at the current time, specific drug concentration 
levels cannot be reliably equated with effects on driver performance. 


Question. You state that prescription drugs are perceived to be safer than “street drugs”. Are 
they safer? 


National Highway Traffic Safety Administration. 2009. Drug-Impaired Driving: Understanding the Problem and 
Ways to Reduce It. A Report to Congress. Washington, D.C.: United States Department of Transportation. 
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Answer: The ease of access to prescription drugs, combined with a low perception of risk, make 
reducing prescription drug abuse especially difficult. When properly and safely prescribed by 
healthcare professionals, prescription medications can provide enormous health and quality of 
life benefits to patients. Medical science has successfully developed medications that can 
alleviate suffering, such as opioids for cancer pain and benzodiazepines for anxiety disorders, 
and allowed more individuals to have access to the medicines they need. However, we all now 
recognize that these drugs can be just as dangerous and deadly as illicit substances when misused 
or abused. 

Over the past decade, the Nation has witnessed alarmingly high rates of prescription drug abuse 
and misuse, as well as dramatic increases in substance abuse treatment admissions, emergency 
department visits, and most alarmingly, deaths attributable to prescription drug overdoses. These 
trends and the scope of the problem have led the CDC to label prescription drug abuse as a 
public health epidemic. 

The latest survey data show that approximately 7 million Americans currently abuse 
psychotherapeutic drugs. In 2010, 2.4 million Americans aged 12 or older used 
psychotherapeutics non-medically for the first time, which equates to nearly 6,600 new users per 
day. The largest share of these new users started with pain relievers (approximately 2.0 million 
or 5,500 new users per day). This figure is second only to new users of marijuana. 

These numbers translate into real consequences. In 2009, over 1 .2 million emergency 
department visits involved the non-medical use of pharmaceuticals, double the estimate from 5 
years earlier, and outnumbering visits involving all other illicit drugs combined. Much of this 
increase is attributable to visits involving narcotic pain relievers, a class of drugs that includes 
oxycodone, hydrocodone, and methadone. Pain relievers are driving many of the negative 
trends in prescription drug abuse. Data indicate a six-fold increase in addiction treatment 
admissions for individuals primarily abusing prescription pain relievers from 1999 to 2009.'* 
These increases span age groups, gender, race, ethnicity, education, employment level, and 
region. We also know that pain relievers are the most commonly involved drugs in drug-related 
suicide attempts.'^ 

In 2008, more than 36,000 Americans died from drug overdoses, and prescription drugs — 
particularly opioid pain relievers— were involved in a significant proportion of those deaths. The 


Substance Abuse and Mental Health Services Administration. Results from the 2010 National Survey on Drug 
Use and Health: Summary of National Findings. U.S. Department of Health and Human Services. [September 
2011]. Available: htto://oas.sanihsa.gQV;NSDUH/2klONSPUH/2klOResult.s.htm 
Substance Abuse and Mental Health Services Administration. Drug Abuse Warning Network, 2009: National 
Estimates of Drug-Related Emergency Department Visits. U.S. Department of Health and Human Services. 
[August 20 llj. Available: http://www.samhsa.gov/data/2kl 1/DA W>i/2k9DAWNED/HTML/DA WN2k9ED.htm 
Substance Abuse and Mental Health Services Administration. Treatment Episode Data Set (TEDS) Report. U.S. 
Department of Health and Human Services. [201 1]. Available: 
http://wwwdasis.samhsa.gov/teds09/teds2k9nweb.pdf 

" Substance Abuse and Mental Health Services Administration. Drug Abuse Warning Network. 2009: National 
Estimates of Drug- Related Emergency Department Visits. U.S. Department of Health and Human Services. 
[August 201 IJ. Available: http://www.samhsa.aov/data/2kl 1/DA VW/2k9DAWTs'ED/HTML/DAW'N2k9ED. him 
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CDC found that opioid pain relievers were involved in 14,800 of these deaths.'® Opioid pain 
relievers are now involved in more overdose deaths than heroin and cocaine combined. In the 
United States in 2009, drug-induced deaths outnumbered motor vehicle crash deaths for the first 
time.*’ 


Question. Are impairment, testing and enforcement standards for driving under the influence of 
prescription drugs developing along with those for illegal drugs and does it matter it the drugs 
are not legally prescribed to the driver when driving laws are enforced? 

Answer; Under a per se law, there would be no violation in cases where the drug consumed by 
the drivers was taken pursuant to a valid prescription from a treating physician for a drug 
approved by the FDA. The law creates, in essence, an affirmative defense for those with a valid 
prescription. This effectively separates legal use from illegal use. The per se drugged driving 
law applies only in cases of illegal use. 

This affirmative defense should only apply to per se offenses, because the violation is predicated 
on illegal drug use, not impairment. The per se provision is not a substitute for the more 
traditional offenses requiring proof of impairment. Driving under the influence of a drug that has 
impaired the person’s ability to drive safely should remain a separate offense. In these cases, the 
fact that the drug was lawfully taken is irrelevtmt because there is independent evidence of 
impairment. It should be unlawful to drive white impaired regardless of the legality of the 
substance causing the impairment, just as it is illegal for a person to drive with a blood or breath 
alcohol below the 0.08 “legal limit” if there is independent evidence that the person was 
impaired by the alcohol when he/she was driving. 

Law enforcement officers across the United States are trained to detect impairment from drugs 
utilizing the SFST Test Battery. If alcohol is ruled out as the substance causing the impairment, 
officers with additional or specialized training, such as from the ARIDE Course or those trained 
as DREs under the NHTSA/IACP Drug Evaluation and Classification Program, conduct further 
tests to determine the extent of impairment, if any based on seven known drug categories. 

NHTSA and the lACP continue to update the Impaired Driving training curricula based on new 
scientific evidence; however, there is no differentiation between impairment from illicit street 
drugs or from those drivers impaired by prescription medications. Impairment is impairment, 
regardless of the origin of the drug. 


Question. We just finished fixing the crack cocaine and powdered cocaine sentencing 
disparities, how can we make sure that we are not building up another system that inherently 


'* Centers for Disease Control and Prevention. Morbidity and Mortality Weekly Report: Vital Signs: Overdoses of 
Prescription Opioid Pain Relievers— United States, 1999-2008. U.S. Department of Health and Human Services, 
(November 2011]. Available: httD://www.cdc.eov/mmwr/oreview/mmwrhtml/mm6043a4.htm?s cid=mm6043a4 w 
National Center for Health Statistics. (2012). National vital statistics reports: Deaths: Final Data for 2009. 

Centers for Disease Control and Prevention: Washington, DC. Highlights/Detailed Tables available: 
htto://www.cdc-gov/ncbs/dataMvs/deaths 2009 release.pdf 
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discriminates against the poor and people of color and allows wealthier people who are more 
likely to be driving under the influence of prescription medications off with a slap on the wrist? 

Answer: The Administration was supportive of, and the President signed, the Fair Sentencing 
Act, which reduced a longstanding and unfair disparity in cocaine and crack sentencing. We are 
addressing the issue of drugged driving in a manner consistent with the National Drug Control 
Strategy, protecting both public health and public safety. Our response to individuals who 
commit crimes is the same regardless of the drug used when committing the crime. We 
encourage alternatives to incarceration where appropriate to keep low-risk, non-violent, drug- 
involved offenders out of prison or jail, while still holding them accountable and ensuring the 
safety of our communities. If incarceration is necessary, we encourage providing treatment 
behind the walls and getting people they help they need to reenter society once they leave a 
correctional facility. Our support of prevention, alternatives to incarceration, early intervention, 
treatment, and reentry, to break the cycle of drug use, crime, delinquency, and incarceration, is 
the same regardless of the drug 


Question. You cite a 2007 national roadside survey. Can you share the methodology of this 
survey and how drivers were asked or required to submit to drug tests? 

Question, Was every single driver tested? Or, only those showing impairment? 

Question. How many of those tested were drunk? 

Question. How many types of drugs were screened and how are those tests conducted? 
Question. How many were tested for prescription narcotics? 

Answers: Since the above five questions all deal with the methodology of the National 
Roadside Survey, we have consolidated our responses into a single answer. 


The study^° — ^the 2007 National Roadside Survey (NRS) of Alcohol and Drug Use by 
Drivers — was conducted by NHTSA through a contract with the Pacific Institute for 
Research and Evaluation. The NRS is based upon a nationally representative sample of 
drivers on the Nation’s roads conducted to estimate the prevalence of alcohol and drugs 
in the systems of these drivers. Previous NRS were conducted in 1 973, 1 986, and 1 996; 
the 2007 NRS was the first to test for drugs. 

The survey was implemented in 330 sites throughout the contiguous United States on 
weekend nights (from 1 0:00 p.m. to midnight and 1 :00 a.m. to 3:00 a.m.) and Friday 


® The study results and methodology are presented in the following reports: Lacey, JH et al. 2009. 2007 National 
Roadside Survey of Alcohol and Drug Use by Drivers: Drug Results. National Highway Safety Traffic 
Administration, U.S. Department of Transportation. (DOT HS 81 1 249); Lacey, JH et al., 2009. 2007 National 
Roadside Survey of Alcohol and Drug Use by Drivers: Alcohol Results. National Highway Safety Trafftc 
Administration, U.S. Department of Transportation. (DOT HS 811 248); and Lacey, JH et al. 2009. 2007 National 
Roadside Survey of Alcohol and Drug Use by Drivers: Methodology. National Highway Safety TrafBc 
Administration, U.S. Department of Transportation. (DOT HS 81 1 237). 


28 



231 


during the day (9:30 a.m. to 1 1 :30 a.m. and 1:30 p.m. to 3:30 p.m.) — ^the majority of the 
sample was collected on weekend nights. At each survey site, a law enforcement officer 
was stationed at the roadway and, once data collection was ready to begin, signaled the 
third car in the traffic stream to enter the survey site. Five survey “bays” were 
established at each site (e.g., a parking lot, gas station, etc.). When an interview was 
completed, the officer was informed to signal in the next driver in the traffic stream. Law 
enforcement officers were not involved in the actual data collection. 

All drivers determined to be eligible to participate in the survey (i.e., those driving 
private four-wheeled vehicles or motorcycles) were asked to respond to a short 
questionnaire, submit to an alcohol breath test, and provide an oral fluid and blood 
sample. Approximately 1 1,000 drivers were found to be eligible; approximately 9,000 
(83.4%) agreed to be interviewed, while 9,400 (86.3%) provided a valid breath sample 
(about 400 of these drivers subsequently refused to be interviewed). Approximately 
7,700 (70.7%) drivers provided an oral fluid sample, and 3,276 (39.1%) provided a blood 
sample. 

Participation was voluntary — no driver was required to participate. All interviews were 
anonymous. At the outset of the data collection procedure a passive alcohol breath test 
was administered. The interviewer then asked some initial screening questions and 
requested a breathalyzer test. As an incentive, drivers were offered $10 to provide an 
oral fluid test and, if the driver qualified (i.e., if they reported they had used alcohol 
and/or drugs in the past year), $5 to complete an Alcohol Use Disorder and/or Drug Use 
Disorder questionnaire. The driver completed the questionnaire while the oral fluid test 
was being administered. Drivers were then asked to provide a blood sample; an incentive 
of $50 was offered. A licensed phlebotomist drew the sample. 

If a driver was determined to be impaired (either a blood alcohol concentration [BAG] of 
0.05g/dL or more or considered to be otherwise impaired), the survey team implemented 
the Impaired-Driver Protocol that ensured the driver reached home safely — either a sober 
passenger was asked to drive the car or a member of the survey team, followed by 
another team member, drove the car home. No law enforcement action was taken against 
intoxicated/impaired survey subjects. 

The oral fluid and blood of all drivers providing samples— not just of those suspected of 
being impaired — ^were tested for alcohol and a variety of illicit drugs and medications 
(both prescription and over the counter) that have the potential to impair driving 
performance, including cocaine, opiates, amphetamines. Ecstasy, marijuana, PGP, 
benzodiazepines, barbiturates, methadone, non-opiate pain relievers, antidepressants, 
sleep aids, stimulants, dextromethorphan, and ketamine. This was done so as to be able 
to estimate the prevalence of driving after having consumed alcohol, illicit drugs or 
medications among drivers on the Nation’s roadways. The presence of drugs in the 
system of drivers does not necessarily imply impairment. 

Oral fluid and blood samples were screened and, if necessary, confirmed. Screening was 
performed with enzyme-linked immunosorbent assay micro-plate technology. Of all 
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tests, 14.1 percent required confirmation for drugs and 4.6 percent for alcohol. 
Confirmation was performed using gas chromatography-mass spectrometry or liquid 
chromatography-mass spectrometry technology. 

Results from the 2007 NRS indicate that 2.2 percent of weekend nighttime drivers had a 
BAC at or in excess of the legal limit (i.e., 0.08g/dL), down dramatically from 7.5 
percent in 1973. An estimated 12.4 percent of drivers had a BAC of 0.01 g/dLor 
higher — about one-third the proportion estimated in 1973 (35.9%). An estimated 16.3 
percent of weekend nighttime drivers tested positive (by either oral fluid or blood) for an 
illicit drug or medication — meaning more drivers were detected with a drug in their 
system than were detected with alcohol (16.3% vs. 12.4%). An estimated 1 1 .3 percent of 
drivers tested positive for illicit drugs; 3.9 percent for medications; and 1.1 percent for 
illicit drugs and medications. 


ADVERTISING CAMPAIGN ‘ABOVE THE fNFLUENCE’ 

1 find the Above the Influence (ATI) is a much more compelling anti-drug use campaign than the 
old Just Say No campaigns. 1 think it speaks more directly to a young person’s personal goals 
and priorities and in a less condescending and moralizing manner. 

That said, you cite several studies on the positive impacts of the Above the Influence campaigns 
on the rates of drug use, but you don’t cite any numbers. 

Question. Can you quantify the impact of the ATI campaign and how much lower the rates of 
drug use are in students who are fully exposed to the program versus those who are not? 


Answer: Evidence for the effectiveness of the “Above the Influence’’ Campaign has appeared in 
several recently published independent research studies, including an analysis published in the 
peer-reviewed journal Prevention Science. This analysis concluded that, “exposure to the 
ONDCP [ATI] campaign predicted reduced marijuana use.”^' The study was conducted with 
more than 3,000 students in 20 communities nationwide and found that by the end of 8th grade, 
12 percent of those who had not reported having seen the ATI campaign took up marijuana use 
compared to only 8 percent among students who had reported familiarity with the campaign 
( http://researchnews.osu.edu/archive/aboveinfluence.htm >. This analysis, funded through a grant 
by the National Institute on Drug Abuse (NIDA). showed that youth who reported exposure to 
the ATI Campaign were 3.85 times less likely to begin use of marijuana than those not exposed 
to the Campaign - a finding consistent with the Campaign’s own year-round Youth Ad Tracking 
Survey results, which show that more teenagers are exposed to and engage with the Campaign, 
the more likely they are to have strong anti-drug beliefs. 


Slater, et al (201 1 ), "Assessing Media Campaigns Linking Marijuana Non-Use with Autonomy and Aspirations; 
‘Be Under Your Own Influence’ and ONDCP's ‘Above the Influence’,” Prevention Science. Volume 12. Number 1 
12 - 22 . 
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A second study, published in the American Journal of Public Health in March 201 1,^^ provides 
evidence that greater exposure to the Above the Influence Campaign is significantly associated 
with reduced marijuana usage. Specifically, this research found lower rates of past-month and 
lifetime marijuana use among 8*'’ grade girls who had greater exposure to the ATI Campaign’s 
anti-drug advertisements. Positive findings for early adolescent teens in this study are consistent 
with other data showing stronger effects for this age group, including research by “truth,” the 
national tobacco prevention campaign conducted by the American Legacy Foundation.^^ 

A third study, published in the Journal of Drug Education, has also shown encouraging findings 
about the effectiveness of the Campaign. The findings suggest that awareness of the “Above the 
Influence” Campaign “is associated with greater anti-drug beliefs, fewer drug use intentions, and 
less marijuana use” among the Campaign’s target audience.^'* 


Carpenter and Pechmann (201 1), “Exposure to the Above the Influence Antidrug Advertisements and Adolescent 
Marijuana Use in the United States, 2006-2008,” American Journal of Public Health, published online. 

Fairelly, et al (2005), “Evidence of a dose-response relationship between “truth” antismoking ads and youth 
smoking prevalence,” American Journal of Public Health, 95(3), 425-43 1 . 

Scheier, L. M., Grenard, J. L., & Holtz, K. D. (201 1), An empirical assessment of the “Above the Influence” 
advertising campaign. Journal of Drug Education, 4/(4), 431-461. 
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APPENDIX A 

LIST OF CSA SCHEDULE I CONTROLLED SUBSTANCES 


Substance Name 

l-(l-Phenylcyc!ohexy!)pyrrolidine 
l-(2-Pheny{ethyl}-4-phenyl-4-acetoxypiperidine 
1 -[ 1 -(2-Thienyl)cyclohexyl]piperidine 
1 -[ 1 -(2-Thienyl)cyciohexy l]pyiTolidine 
l-Methyl-4-phenyl-4-propionoxypiperidine 

2.5- Dimethoxy-4-(n)-propyIthiophenethy!amine 

2.5- Dimethoxy-4-ethylamphetamine 

2.5- Dimethoxyamphetamine 
3,4,5 -T rimethoxyamphetamine 

3.4- Methylenedioxyamphetamine 

3.4- Methylenedioxymethamphetamine 

3.4- Methylenedioxy-N-ethylamphetamine 

3.4- Methylenedioxy-N-methylcathinone 

3.4- Methylenedioxypyrovalerone 

3- Methylfentanyl 

3 - M ethy llhiofentany 1 

4- Bromo-2,5-dimethoxy amphetamine 
4-Bromo-2,5-dimethoxyphenethylamine 
4-Methoxyamphetamine 
4-Methyl-2,5-dimethoxyamphetamine 
4-Methylaminorex (cis isomer) 

4- Methyl-N-methylcathinone 

5- Methoxy-3,4-methylenedioxyamphetamine 
5-Methoxy-N,N-diisopropy!tryptamine 
5-Methoxy-N-N-dimethyltryptamine 
Acetorphine 

Acetyl-alpha-methylfentanyl 

Acetyldihydrocodeine 

Acetylmethadol 

Allylprodine 

Alphacetylmethadol except levo-alphacetylmethadol 

Alpha-ethyitryptamine 

Alphameprodine 

Alphamethadol 

Alpha-methylfentanyl 

Alpha-methylthiofentanyl 

Alpha-methyltryptamine 

Aminorex 


Other Name 

PCPy, PHP, rolicyclidine 
PEPAP, synthetic heroin 
TCP, tenocyclidine 
TCPy 

MPPP, synthetic heroin 

2C-T-7 

DOET 

DMA, 2,5-DMA 
TMA 

MDA, Love Drug 
MDMA, Ecstasy, XTC 
N-ethyl MDA, MDE, MDEA 
Methylone 
MDPV 

China White, fentanyl 
Chine White, fentanyl 
DOB, 4-bromo-DMA 

2C-B, Nexus, has been sold as Ecstasy, i.e. MDMA 
PMA 

DOM, STP 

U4Euh, McN-422 

Mephedrone 

MMDA 

5-MeO-DIPT 

5-MeO-DMT 


Acetylcodone 
Methadyl acetate 

ET,Trip 


China White, fentanyl 
China White, fentanyl 
AMT 

has been sold as methamphetamine 
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Benzethidine 

Benzylmorphine 

Betacetyimethadol 

Beta-hydroxy-3-methyIfentanyI 

Beta-hydroxyfentanyl 

Betameprodine 

Betamethadol 

Betaprodine 

Bufotenine 

Cathinone 

Clonitazene 

Codeine methylbromide 
Codeine-N-oxide 

CP-47497 

CP.47497 C8 Homoiogue 

Cyprenoqjhine 

Desomorphine 

Dextromoramide 

Diampromide 

Diethylthiambutene 

Diethyltryptamine 

Difenoxin 

Dihydromorphine 

Dimenoxadol 

Dimepheptanol 

Dimethylthiambutene 

Dimethyltryptamine 

Dioxaphetyl butyrate 

Dipipanone 

Drotebanol 

Ethylmethylthiambutene 

Etonitazene 

Etorphine (except HCl) 
Etoxeridine 
Fenethylline 
Furethidine 

Gamma Hydroxybutyric Acid 
Heroin 

Hydromorphinol 

Hydroxypethidine 

Ibogaine 


China White, fentanyl 
China White, fentanyJ 


Mappine, N,N-dimethylserotonin 
Constituent of "Khat" plant 


5-(l,l-Dimethylheptyl)-2-[(lR,3S)-3- 

hydroxycyclohexylphenol 

5-( 1 , 1 -Dimethy locty I)-2-[( 1 R,3 S)3- 

hydroxycyclohexylphenol 


Palflum, Jetrium, Narcolo 


DET 

Lyspafen 


DMT 

Dipipan, phenylplperone HCl, Diconal, Wellconal 
Metebanyl, oxymethebanol 


Captagon,amfetyline,ethy!theophylline amphetamine 

GHB, gamma hydroxybutyrate, sodium oxybate 
Diacetylmorphine, diamorphine 


Constituent of "Tabemanthe iboga" plant 
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JWH-018 (also known as AM678) 

JWH-073 

JWH-200 

Ketobemidone 

Levomoramide 

Levophenacylmoiphan 

Lysergic acid diethylamide 

Marihuana 

Mecioqualone 

Mescaline 

Methaqualone 

Methcathinone 

Methyldesorphine 

Methyldihydromorphine 

Morpheridine 

Morphine methylbromide 

Morphine methylsuifonate 

Morphine-N-oxide 

Myrophine 

N,N-Dimethyiamphet^me 
N-Benzylpiperazine 
N-Ethyl-l-phenylcyclohexyiamine 
N-Ethyl«3-piperidyl benzilate 
N-Ethylamphetamine 

N-Hydroxy-3,4-methylenedioxyamphetamine 

Nicocodeine 

Nicomorphine 

N-Methyl-3-piperidyl benzilate 

Noracymethadol 

Norlevorphanol 

Normethadone 

Normorphine 

Norpipanone 

Para-Fluorofentanyl 

Parahexyl 

Peyote 

Phenadoxone 

Phenampromide 

Phenomorphan 

Phenoperidine 

Pholcodine 

Piritramide 

Proheptazine 


l-Pentyl-3-( 1 -naphthoyOindole 
l-Butyl-3-( 1 -naphthoyOindole 
1 -[2-(4-Morphoiiny l)ethyl]-3-( I -naphthoyOindole 
Cliradon 


LSD, lysergide 
Cannabis, marijuana 
Nubarene 

Constituent of "Peyote" cacti 

Quaalude, Parest, Somnafac, Opitimil, Mandrax 

N-Methylcathinone, "cat" 


BZP, l-benzylpiperazine 

PCE 

JB323 

NEA 

N-hydroxy MDA 

Vilan 
JB 336 


Phenyidimazone 

China White, fentanyl 
Synhexyl, 

Cactus which contains mescaline 


Operidine, Lealgin 

Copholco, Adaphol, Codisol, Lantuss, Pholcolin 
Piridolan 
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Properidine 

Propiram 

Psilocybin 

Psilocyn 

Racemoramide 

Tetrahydrocannabinois 

Thebacon 

Thiofentanyi 

Tilidine 

Trimeperidine 


Algeril 

Constituent of "Magic mushrooms" 

Psiiocin, constituent of "Magic mushrooms" 

THC, Deita-8 THC, Delta-9 THC, dronabinol and 

others 

Acetylhydrocodone, Acedicon, Thebacetyl 
Chine white, fentanyl 
Tilidate, Valoron, Kitadol, Lak, Tilsa 
Promedolum 
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Tuesday, March 27, 2012. 

GENERAL SERVICES ADMINISTRATION 
WITNESSES 

MARTHA JOHNSON, ADMINISTRATOR, GENERAL SERVICES ADMINIS- 
TRATION 

ROBERT A. PECK, COMMISSIONER, PUBLIC BUILDINGS SERVICE 
STEVEN J. KEMPF, COMMISSIONER, FEDERAL ACQUISITION SERVICE 

Mrs. Emerson. We will go ahead and get started. The hearing 
will come to order. I would like to welcome our witnesses. Adminis- 
trator Martha Johnson of the General Services Administration, as 
well as Public Buildings Commissioner Robert Peck and Federal 
Acquisition Service Commissioner Steven A. Kempf. I welcome you 
all, and I want to thank you so much for all the work that you do 
and all the work that your staff does. It is not easy, I know. 

Last year was an extraordinary one in which, for the first time, 
the credit rating for U.S. debt was downgraded and the Social Se- 
curity Trust Fund went cash negative. This year looks equally 
grim. The Federal Government’s debt-to-GDP ratio will exceed 100 
percent, and, in the process, the government will, yet again, hit its 
debt ceiling. 

The Appropriations Committee’s jurisdiction is limited to the dis- 
cretionary part of the debt equation. Over the past 2 years this 
subcommittee has reduced spending in its jurisdiction by 11 per- 
cent, and I am committed to making further reductions in order to 
give our children and grandchildren the same opportunities that 
earlier generations afforded us. 

After salaries, the largest single expense that most agencies usu- 
ally face is rent. Rent paid to GSA. I would like to think there is 
a concerted effort by agencies to reduce their square footage, but 
the growth in the amount of square footage, both leased and owned 
by GSA, and the cost of operating that space seems to be unrelent- 
ing. I am interested in hearing how GSA is taking a leadership role 
in helping agencies improve their space utilization and reducing 
the Federal Government’s footprint. I also want to hear how GSA 
is using the competitive process to reduce the cost of supplies and 
services for agencies. 

Once again, welcome. Administrator Johnson. I do appreciate 
your service and welcome your testimony, but first let me recognize 
Mr. Serrano for his opening statement. 

Mr. Serrano. Thank you. Madam Chair. I would like to join you 
in welcoming GSA Administrator Martha Johnson, Commissioner 
of the Public Buildings Service, Robert Peck, and Commissioner of 
the Federal Acquisition Service, Steven Kempf. 

The General Services Administration has influence across the 
Federal Government through its role as a clearinghouse for pro- 
curement and other management tools and in coordinating the con- 
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struction and maintenance of government buildings and the leasing 
of additional space. GSA is central to the efforts across the Federal 
Government to rein in costs and to make expenditures more effi- 
cient. While I am pleased that GSA is concentrating on these ef- 
forts, I believe that excessive cost-cutting in GSA may lead to more 
expenses in the long run if needed construction and maintenance 
is deferred. 

Given the extended time frame for many of your projects and 
maintenance efforts, I am concerned that while deep cuts now may 
save money in the short term at GSA, over the long run these poli- 
cies will prove to be penny-wise and pound-foolish. Additionally, I 
am concerned that reducing construction and maintenance to the 
absolute minimum will cost public and private sector jobs at a time 
when we need all the employment opportunities we can find, and 
at a time when the Federal Government could get a good value for 
its money. 

Among its many services, GSA provides IT guidance and prod- 
ucts for Federal agencies. This is an area that seems to be habit- 
ually beset by cost overruns. I will be interested in hearing what 
you are doing to lower costs in this area and how your efforts fit 
in with other IT efforts across the Federal Government. 

Thank you for your service and your appearance before this sub- 
committee. 

Mrs. Emerson. Now, Administrator Johnson, please, go ahead 
and you may present your testimony, and if you would try to keep 
it to 5 minutes or less, that will give us more time for questions. 
Thank you so much for being here. 

Ms. Johnson. I clocked in at 3 before. 

Madam Chair, Ranking Member Serrano, and distinguished 
members of the subcommittee, thank you for inviting me to appear 
before you today to discuss GSA’s fiscal year 2013 budget request. 

Our fiscal year 2013 budget builds on our success in the past 
year in securing GSA as an innovative change agent for the govern- 
ment. Our mission is to use expertise to provide innovative solu- 
tions for our customers in support of their missions and, by so 
doing, foster an effective, sustainable, and transparent government 
for the American people. We help our customers so that they can 
devote more of their critical resources to their missions. 

We are uniquely positioned to deliver innovative solutions to our 
customers, and our fiscal year 2013 budget proposal aligns with our 
simple, yet powerful value proposition: GSA helps agencies deliver 
more for mission. 

As the operational agency within the government, GSA has a tre- 
mendous breadth of demonstrated experience and a government- 
wide vantage point. Our real estate specialists understand markets 
nationally as well as locally. Our buildings are 22 percent more ef- 
ficient than private sector counterparts. Our construction expertise 
ranges from restoring our Nation’s most historic buildings to de- 
signing cutting-edge work spaces for Federal employees. We have 
a deep knowledge base around contracting, fleet management, sup- 
ply chain systems, strategic sourcing, bulk buying, IT, cost-effective 
travel, and much more. With this expertise, GSA helps agencies re- 
duce their overhead costs by providing broad portfolio-based anal- 
ysis of their operations and innovative and efficient solutions. 
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Across a range of program areas, including the move to cloud 
email, developing one-stop-shop IT security protocols through the 
Federal Risk and Authorization Management program, leveraging 
the bulk cooperative buying power of the government with Federal 
strategic sourcing opportunities, and using the latest in real estate 
portfolio planning, GSA brings expertise and efficiency to the table 
in service of our customers and the taxpayer. 

GSA’s mantra, more for mission, is not just about finding new 
ways to save money, it is also about modeling good management. 
We are actively promoting and practicing teleworking and mobile 
work. We are also reconfiguring our headquarters building to sup- 
port open and much more efficient use of space. 

Finally, more for mission is about building more collaborative re- 
lationships with America’s business community. To that end, GSA 
has been aggressive in achieving our small business contracting 
goals and conducting outreach to the private sector. We have fos- 
tered a successful mentor protege program within our Office of 
Small Business Utilization. We have run a string of terrific train- 
ing programs called “business breakthrough seminars,” and we are 
engaging the business community with information and training to 
help them make good strategic decisions as they pursue business 
relationships with the government. 

To conclude, your approval of GSA’s budget request for fiscal 
2013 is a vital step toward helping GSA deliver a more effective 
and efficient government. Our request will fund targeted invest- 
ments in infrastructure and innovations while working to trim 
waste, cut costs, and find commonsense solutions to resource con- 
straints. 

I look forward to continuing this discussion of our budget request 
with you and the members of the subcommittee. Thank you. 

Mrs. Emerson. Thank you so much. Administrator Johnson. You 
did it quickly, and I appreciate that. 

[The prepared statement follows:] 
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Madam Chair, Ranking Member Serrano, and Distinguished Members of the 
Subcommittee: 

My name is Martha Johnson and I am the Administrator of the General Services 
Administration (GSA). Thank you for inviting me to appear before you today to discuss 
GSA’s fiscal year (FY) 2013 budget request. 

Our FY 2013 budget builds on the success that we have had in the past year in 
transforming GSA into an innovative change agent for government. Our mission is to 
use expertise to provide innovative solutions for our customers in support of their 
missions, and by so doing foster an effective, sustainable, and transparent government 
for the American people. We help the Departments of Veterans Affairs and Commerce 
so that they can help our nation’s veterans and promote American businesses; we 
provide design expertise to the judiciary so that they can dispense the nation's justice. 
We help our customers - and they range from federal agencies to state, local, and tribal 
governments - so that they can devote more of their critical resources to their missions. 
Across the government enterprise, GSA is in a unique position to deliver innovative 
solutions to our customers, and our FY 2013 budget proposal aligns with our simple yet 
powerful value proposition: GSA helps agencies deliver more for their missions. 
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MORE FOR MISSION 


As the operational agency within the government, GSA has tremendous breadth of 
expertise and a governmentwide vantage point. Our real estate specialists understand 
markets nationally as well as locally. Our construction expertise ranges from restoring 
our nation's most historic buildings to designing cutting edge workspaces for federal 
employees. We have a deep knowledge base around contracting, fuel management, 
supply chain systems, strategic sourcing, bulk buying, IT, cost effective travel, and 
much, much more. Our office of Citizen Services and Innovative Technologies is known 
across government as standing on the leading edge of innovation, and our Office of 
Governmentwide Policy impacts everything from disposal of electronic waste to major 
acquisition policy. As a result of this unique position, GSA helps agencies reduce their 
overhead costs by providing broad, portfolio-based analyses of their operations and 
new solutions to manage budgetary volatility. 

At a time when agencies have to do more with less and budgets are increasingly 
constrained, GSA's broad range of expertise is invaluable in trimming waste, cutting 
costs, and finding common sense solutions to resource constraints. Across a range of 
program areas including the move to cloud email, developing one-stop-shop IT security 
protocols through Federal Risk and Authorization Management Program (FedRAMP), 
leveraging the bulk cooperative buying power of the government with Federal Strategic 
Sourcing opportunities, and using the latest in real estate portfolio planning, GSA brings 
expertise and efficiency to the table in service of our customers and the taxpayer. Over 
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the last year, agencies have recognized the potential that GSA has to help them wring 
inefficiencies out of their operations so that they can focus on their mission-critical 
programs. 

GSA’s mantra ~ More for Mission — isn’t just about finding new ways of saving money. 
It’s also about being a model of good management and developing closer and more 
collaborative relationships with America’s business community. To that end, over the 
past year GSA has been aggressive in achieving our small business contracting goals 
and conducting outreach to the private sector. We have fostered a successful mentor- 
protege program within our Office of Small Business Utilization, and we are engaging 
the business community about the realities of government contracting to help them 
make strategic business decisions before trying to get onto our Schedules programs. 

SUSTAINABILITY 


Sustainability focuses GSA’s efforts and resources to reduce our consumption of 
energy, water, and other resources, eliminate pollution, and reduce inefficiencies from 
all of our operations. While one benefit of a sustainable government is a decreased 
impact on our nation’s natural environment, there are other benefits, too: smarter 
budgeting, better use of federal real estate, lower operating costs, and more sensible 
approaches to federal procurement. As numerous examples from the public and private 
sector demonstrate, pursuing sustainability across our enterprise will help us stretch our 
budget dollars further and deliver best value to the taxpayer and our agency customers. 
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At GSA, the sustainability ethos cuts across our business lines, and poses new 
challenges. We can’t just think about the green house gas emissions that went into the 
initial production of the product - we also have to think about the impacts of how that 
product is used, re-used, and then disposed. We can’t only consider the initial design of 
a building, we also have to consider the operation of that building from its first day as 
well as its last. We can’t, in other words, just think about the present, a sustainability 
lens requires that we also think about the future. 

GREEN PROVING GROUND 

To drive sustainable innovation in building design, GSA has implemented the Green 
Proving Ground (GPG) program within the Public Buildings Sen/ice (PBS). The GPG 
program uses our real estate portfolio as a test bed to evaluate the viability of innovative 
building technologies and practices in the building operations environment. The GPG 
program selects approximately 12 technologies or practices for evaluation annually 
based on GSA’s programmatic needs. GSA has contracted with the Department of 
Energy national labs to evaluation the technologies, and funds the evaluation through 
the Federal Buildings Fund Building Operations. Some of the technologies being 
evaluated include electrochromatic and thermochromatic windows, wireless mesh 
sensor networks for HVAC monitoring, photovoltaic technologies, non-chemical water 
treatment systems, and many other lighting, HVAC and power generation technologies. 
The first results of the evaluations of technologies selected in 201 1 will be released in 


5 



247 


April 2012 with the remaining results scheduled for release in December 2012. By 
trying new ideas and technologies, then evaluating and publicizing our results, GSA Is 
working to drive innovation across the agency’s portfolio and actively contribute to 
market transformation. 

BUILDING ENERGY REDUCTION TARGETS (Energy Savings Performance 
Contracts) 

In line with the President’s request for the government to engage in $2 billion of energy 
savings performance contracts (ESPCs), GSA is working to deliver the most innovative 
energy savings solutions yet. Collaborating closely with our industry partners as well as 
other federal agencies, we are exploring our entire building portfolio to determine how 
we can best utilize energy savings performance contracts to increase energy efficiency, 
reduce GSA operating costs and create jobs. 

GREENING THE SUPPLY CHAIN 


In October 2009, Executive Order (EO) 13514, Federal Leadership in Environmental, 
Energy, and Economic Performance called on federal agencies to set and meet specific 
sustainability related targets throughout their operations. As part of this undertaking, we 
are leveraging our purchasing power to promote sustainable procurement in recognition 
of the critical importance of ensuring the Federal government leads by example. We 
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are also increasing offerings of sustainable products and services, providing training, 
and making it easier for agencies to find GSA's green offerings. 

In instances where a defined green standard exists, such as being Energy Star 
compliant, and there is enough availability of green products on the market to meet the 
Federal need, GSA adds a requirement to the Multiple Award Schedules that all future 
product and service offerings meet the green standard. To date, GSA has instituted a 
“green only" requirement for at least one product offering on ten different Multiple Award 
Schedules and is considering additional product categories. In addition, we are 
maintaining the Office Supplies 2 Federal Strategic Sourcing initiative (FSSI) which 
promotes the purchase of green office supplies and is developing the Print Management 
FSSI initiative which promotes both the purchasing of Energy Star office imaging 
equipment and sustainable print management practices. We have also expanded the 
functionality of a Carbon Footprint Tool which assists Federal agencies in developing an 
inventory of their greenhouse gas (GHG) emissions. 

GSA will continue our efforts moving forward to increase the availability of green 
products and incentivize contractors to reduce their GHG emissions within their 
operations and supply chain. 
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ADVANCED FUEL VEHICLES 


GSA proactively provides Federal agencies with policy solutions that will reduce our 
dependence on petroleum and alleviate the impact the Federal fleet makes on our 
environment. In FY 201 1 , over 54 percent of all vehicles acquired by the Federal 
government were advanced fuel vehicles (AFV). Although the total number of AFV 
purchases has declined in the last two years, it is consistent with the overall decline in 
vehicle acquisitions. In FY 201 1 , the Federal fleet was reduced and likely will continue 
to be reduced in out years as a result of efforts to right-size the Federal fleet. Recent 
policy changes now allow for low greenhouse gas vehicles to operate where alternative 
fuel is not available and count as AFVs in compliance with Environmental Protection 
Act. The percentage of AFVs in the Federal fleet increased from 27 percent in FY 2010 
to 30 percent in FY 201 1 , and the government’s commitment to acquire more AFVs 
continues. 

GSA has also made highly fuel efficient hybrid electric vehicles (HEV) and battery 
electric vehicles (BEV) available to federal customers, increasing the number of HEV 
and BEV configurations available for agencies by 46% in 201 1 and 75% in 2012. GSA 
first introduced battery electric vehicles into the Federal fleet by initiating a 1 16 vehicle 
pilot in FY 201 1 . Over one year, this pilot will save the Federal government 29,900 
gallons of petroleum and reduce greenhouse gas emissions by 266 metric tons. 
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E-WASTE DISPOSAL 


GSA recently issued new govemmentwide guidelines regarding federal electronic 
waste. In our dual role as the government’s premier procurement agency and property 
disposal expert, GSA will lead the government by purchasing more strategically and 
recycling more responsibly. 

As the government’s centralized procurement arm, GSA helped the government 
purchase over $3 billion in electronics last year. As the government’s centralized 
disposal-arm, last year GSA processed the disposal of approximately $2 billion in used 
Federal electronics. Now, by following GSA’s guidance, federal agencies can ensure 
that they will reuse electronics to the maximum extent possible and then send non- 
functioning products to certified e-waste recyclers rather than disposing them in landfills 
or bulk-buy auctions. Additionaiiy, recipients of used government electronics, through 
either donation or sale, will be encouraged to follow the same reuse and certified 
recycling standards as the federal government. The GSA policy incorporates 
transparency and accountability into the process by requiring federal agencies to track 
the electronics they send out for reuse and recycling and report that data annually on 
Data.gov. 

Now, GSA is leveraging its market strength to seek out and support companies that 
meet green electronics standards and design products for their first day as well as their 
last. In addition to sending strong signals to the IT market, these steps will boost the 
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domestic recycling industry by requiring that billions of dollars of electronic equipment 
end their useful lives in safe, reliable recycling centers rather than landfills. 

OPEN GOVERNMENT 

Through funding from the Electronic Government Fund, GSA is also focused in the long 
run on fostering a more open and engaged government for the American people. We 
think of this not just as “open” government, but as fundamentally “good” government. 
This is based on three core principles: transparency, participation, and collaboration. 
Greater transparency allows more eyes on the functioning and business of government. 
Increased participation invites public-private teamwork and a more open dialogue 
between the citizens and their government. GSA has been a leader in providing the 
tools to support open government. Collaboration builds on transparency and 
participation and invites the public to help the government solve problems. Together, 
these principles will produce greater satisfaction and higher trust from the American 
people. 

DATA.GOV 


Data.gov, supported by the Electronic Government Fund, is a portal for the public to 
engage with the rivers of information available to the government. This site directly 
democratizes data. It brings the public in and pushes information out. This means data 
sets - new data sets - are now available so empirical data can now be put to use 
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directly by citizens, researchers, scholars, historians, scientists, economists, engineers, 
meteorologists, and small-business owners. This is a whole new order of transparency 
in government, allowing others to perfonn analysis and reach their own conclusions. It 
is very powerful, and can lead to helpful answers to questions you may have heard such 
as why the costs of medical procedures are much different in one part of the country 
than another. 

Data.gov has established eight online communities that focus on data of specific sectors 
such as education, health and energy that provide access to government data in a way 
that may be very informative and useful to those working in the sector. 

Data.gov has been an international success. Open government data is becoming a key 
attribute of a democratic society. 

CLOUD EMAIL 

Every year, the federal government spends about $80 billion on IT, yet a gap remains 
between our IT capacity and our needs to be agile and forward leaning. GSA is 
bringing IT savings to the government while flexing our collaborative muscles and 
powering the federal workspace into the 21st Century through our transition to and 
support of cloud solutions. 
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President Obama has challenged federal agencies across government to close this gap 
by identifying and migrating three IT capabilities to the cloud within 18 months. GSA is 
one of 15 agencies that have moved email to the cloud. 

Last June, GSA switched to Google's cloud based platform. Since we’ve transitioned, 
we've seen the real advantages of the cloud - new productivity and collaboration 
capabilities - and we’re uncovering some tremendous lessons. The value proposition 
of cloud-based systems is clear. A dispersed government is a secure government, 
better able to handle disasters and shutdowns, and there is clear economic sense in 
consolidating and sharing resources across departments. Cloud solutions allow 
agencies to attain seamless and secure interoperability across business lines and 
across functions without relying on resource intensive solely-owned data centers. 

To help bring these solutions to the federal market, GSA has contracted and is offering 
a line of pre-screened, pre-negotiated storage, computing, and web hosting services 
available through our IT Schedule 70. These offerings provide rapid, elastic, and 
customizable scaling of services that can be adjusted based on need and use while 
driving down costs. They’re good value, they’re the way of the future, and they’re 
essential to a 21st century government. 
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FEDRAMP (Cloud Security) 

To effectively implement cloud solutions across the government, they must reliably meet 
the government's highest security standards. That's why GSA has developed the 
Federal Risk and Authorization Management Program (FedRAMP) security protocols. 
FedRAMP is a governmentwide program that provides a standardized approach to 
security assessment, authorization, and continuous monitoring for cloud products and 
services. This approach uses a “do once, use often” framework that will save cost, 
time, and staff required to conduct redundant agency security. The FedRAMP initiative, 
funded through GSA's FY 2013 Electronic Government Fund request, standardizes 
security authorizations to enable the widespread adoption of cloud solutions across the 
government enterprise. This is a tripie-win solution; it rationalizes security protocols for 
federal agencies and provides them access to onboard cutting edge IT solutions; it cuts 
time and service costs for cloud service providers; and, most importantly, it saves 
taxpayer dollars, eliminates duplicative documentation and processes, and allows for 
rapid adoption of innovative technologies. 

COST SAVINGS IN GSA 

In accordance with Executive Order 13589, Pmmoting Efficient Spending, our FY 2013 
budget request reduces spending by $16.2 million in employee travel, printing services 
and employee information technology devices below FY 2010 levels. In addition, GSA 
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will maintain consulting and advisory contract spending at $32.8 million below FY 2010 
levels. 

TARGETED INVESTMENTS IN CRITICAL INFRASTRUCTURE 

Federal Buildings Fund 

Our FY 2013 budget requests $8.6 billion in New Obligational Authority (NOA) for the 
Federal Buildings Fund associated with $9.7 billion in estimated FY 2013 revenue. This 
request includes a capital investment program of $551 million. GSA is not requesting 
an appropriation to the Fund, and would fund the FY 2013 new obligation authority 
request from available resources. This year we are requesting a very limited amount of 
funding to support exigent need and high return on investment capital projects. Over 
the longer term, we will need to work with Congress to ensure adequate investment in 
the capital program to ensure the Federal buildings portfolio does not deteriorate, and 
we complete critical construction projects already initiated such as the DFIS 
Consolidation at St Elizabeths. 

Our request for $56 million in NOA for New Construction and Acquisition would allow 
GSA to acquire, through existing purchase options, two buildings under lease to the 
federal government in Martinsburg, WV. and Riverdale, MD. The government has the 
option to purchase both buildings at a set price prior to the lease expirations. Both 
facilities are fully utilized by the Federal government, specifically IRS in Martinsburg and 
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USDA in Riverdale - and both locations have been identified as a long term Federal 
need. The execution of these purchase options would eliminate costly lease obligations 
and result in millions of dollars in outyear cost avoidance to the government. 

GSA requests NOA of $495 million for Repairs and Alterations to Federal buildings. 

Our proposed repairs and alteration program includes; 

• Exigent Needs projects in 20 federal buildings to repair critical building and safety 
systems including elevators; fire and life safety, electrical, and heating and ventilation 
systems; and repairing structural deficiencies ($123 million); 

• Non-Prospectus Repairs and Alterations projects ($341 million); 

• Energy and Water Retrofit and Conservation Measures ($15 million); and 

• Consolidation Activities to alter interior space in the Daniel J. Patrick Moynihan 
Courthouse, New York, NY, and Peachtree Summit Federal Building, Atlanta, GA, to 
consolidate various agencies from lease space into federally owned space ($16 million). 
Like the lease purchase options outlined above, consolidation of federal activities from 
leased to owned space will result in millions of dollars in annual cost avoidance. 

In addition to our capital program, GSA requests NOA for our operating program, in the 
amount of: 

• $5.5 billion for the Rental of Space program, which will provide for 199 million 
rentable square feet of leased space; 

• $2.4 billion for the Building Operations program; and 

• $120 million for the Installment Acquisition Payments program. 
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Cross-Border Transportation Initiative 

In addition to the amounts requested in the Federal Buildings Fund, the American Jobs 
Act includes $2.0 billion that would be provided to the Department of Transportation 
(DOT) for Land Ports of Entry (LPOE) modernization at the nation's largest border 
crossings. If approved, DOT would transfer LPOE funding to GSA to design and 
construct the LPOEs. 

This investment is designed to improve the nation's transportation infrastructure by 
improving LPOEs to increase and expedite the flow of cross-border transportation and 
trade. The LPOE funding is one component of $50 billion in Immediate Transportation 
Investments as requested by the President in FY 2012 to re-build and modernize the 
nation's infrastructure, including roadways, railways, and runways for the long term. 
LPOE improvements are one component of a broader initiative to improve travel and 
stimulate trade and commerce through investments across the nation's transportation 
infrastructure. LPOEs are critical to protecting the 7,525 miles of border with Canada 
and Mexico by allowing the safe and efficient flow of lawful traffic and commerce while 
at the same time ensuring the security of the nation. The proposed list of LPOE 
projects which could be funded by this initiative was identified cooperatively by the 
Department of Homeland Security, Customs and Border Protection, DOT and GSA. 
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St Elizabeths 


GSA is on schedule and has the funding necessary to complete the US Coast Guard 
Headquarters on the St Elizabeths Campus in FY 2013. As a result of reduced funding 
levels in FY 201 1 and FY 2012, GSA and DHS are re-baselining the schedule for 
completion of the St Elizabeths project. DHS’ FY 2013 budget requests $89 million for 
St Elizabeths in FY 2013 to support St Elizabeths’ road infrastructure. GSA and DHS 
are currently evaluating the overall consolidation program in an effort to identify 
opportunities to increase efficient utilization of St Elizabeths. 

GSA Operating ADPropriations 

The GSA FY 2013 budget requests $272 million for our operating appropriations that 
provide for the Office of Govemmentwide Policy, the governmentwide programs of the 
Operating Expenses account, the GSA Office of Inspector General, the Electronic 
Government Fund, the pensions and office staffs of former Presidents, the Federal 
Citizen Services Fund, and, if needed. Presidential Transition. 

Our budget requests an additional $23 million above the FY 2012 level for the 
Governmentwide Policy appropriation, including $21 million for the continued 
modernization of the Integrated Acquisition Environment (lAE) investment in the 
Systems for Awards Management (SAM) project and $2 million for Information Sharing 
and Identity Management (ISIM). GSA is the program manager for the lAE, an 
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Electronic Government (EGov) program. On behalf of all Federal agencies, GSA is 
managing ten outdated, separate systems which will be consolidated into a single, 
integrated platform to support Federal acquisition, grants and loans management. The 
first phase of the ongoing consolidation effort will launch May 2012. For FY 2013, GSA 
is requesting SAM investment funding to further consolidate and simplify the disparate 
systems. Further consolidation will improve governmentwide reporting on how federal 
tax dollars are spent, reduce redundancy and the burden on all businesses - in 
particular on small businesses who do work for the federal government, significantly 
improve data quality as well as the exchange of information across the acquisition, 
financial, grants and loan communities. 

The Information Sharing and Identity Management (ISIM) program is providing the 
civilian agencies with standards for the federal information sharing environment. ISIM 
will establish capabilities for sharing information - grant, financial, acquisition and other 
data - within and across federal departments using secure, common standards. This 
investment is critical to allow federal agencies to share and rapidly access secure 
information that supports mission delivery. GSA will develop common data standards or 
attributes in collaboration with agencies that complement our responsibilities for the 
Federal Identity and Access Management program and ensure security, privacy, and 
interoperability best practices. 

We have requested an increase of $4.3 million for the Electronic Government Fund to 
improve citizen engagement with the government through innovative technologies and 
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to improve delivery of government services to the public. The additional funding will 
support expanded efforts to improve government service by providing other agencies 
with technology and expertise to improve their interactions with the public. GSA will 
continue to build governmentwide capability to engage citizens in dialogues and 
challenges to solve complex issues directly impacting the public. 

In accordance with the Presidential Transition Act of 1963, as amended, GSA requests 
$8.9 million for an orderly transfer of Executive power in connection with the expiration 
of the term of office of the President and the inauguration of a new President. This 
funding is required only in the event of a change in Administration. 

GSA requests an additional $1 million for the Office of the Inspector General. The 
request also includes $.3 million for the FY 2013 Federal pay raise and $.1 million for 
benefits and contract support for former Presidents. 

The proposed FY 2013 increases are offset by net administrative cost reductions of 
$2.1 million in Operating Expenses and $2.3 million in the Federal Citizen Services 
Fund. 
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SUMMARY STATEMENT 


The GSA FY 2013 budget request funds targeted investments in infrastructure and 
innovation. Our budget request includes targeted GSA investments in our nation’s 
physical infrastructure, but promises greater savings through GSA efforts to improve 
space utilization in our buildings and support of real property consolidations and 
disposals of the proposed Civilian Property Realignment Board. Our budget requests 
funding to modernize governmentwide acquisition systems to improve governmentwide 
reporting while reducing the burden on businesses. We have requested a small 
increase for open government initiatives that will improve citizen collaboration and 
engagement, and drive better delivery of government services to citizens. Further, our 
budget demonstrates that we can deliver significant gains in Federal environmental 
sustainability in a way that reduces costs and improves government effectiveness. 

Your approval of the GSA budget request for FY 201 3 is a vital step toward helping 
GSA to deliver a more effective and efficient government. 

CLOSING STATEMENT 

Madam Chair, this concludes my formal statement. I look forward to continuing the 
discussion of our FY 201 3 budget request with you and the Members of the 
Subcommittee. 
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Martha N. Johnson - Administrator 



As Administrator of the U.S. General Services Administration (GSA), Martha N. Johnson works on the 
front lines of President Obama's agenda to build a more sustainable and effective government for the 
American people. The GSA is responsible for improving the government's workplace by managing assets, 
preserving historic property, delivering maximum value in acquisitions, and implementing technology 
solutions. 

Prior to her appointment in the Obama Administration, Johnson worked in large, complex organizations 
propelling them through strategic and productivity change. With her broad cross-section of experience, 
from Chief Financial Officer of the architecture firm Ellenzweig Moore to change management and 
logistics expert at Cummins diesel engine factory, Johnson brings a deep knowledge of executive 
leadership in each of GSA's core business lines. 

Johnson's credentials in organizational transformation began in 1979 at Cummins Engine Company 
where she participated in a transformation in the production of diesel engines, one of the early 
examples of the Total Quality Revolution in manufacturing in American industry. Johnson deepened her 
change management expertise as a search executive at Isaacson, Miller, in 1992, when President Clinton 
sought to build a leadership team that reflected America's broad diversity, she was appointed to the 
Office of Presidential Personnel. 

in the mid-1990s Johnson was asked to serve first as Assistant Deputy Secretary at the Department of 
Commerce and then as Chief of Staff at the GSA. In these positions, she fostered collaboration and 
strengthened the leadership teams. Her strategic vision and management expertise helped GSA 
successfully maneuver through changes brought about by the Clinger-Cohen Act, taking the agency from 
a mandatory suppiier of goods and services to a competitive, market-oriented, supplier-of-choice for 
federal agencies. 

In 2002, Johnson's change management and leadership knowledge came full circle when she joined SRA 
International. Consulting to federal agencies, she provided strategic development, productivity 
improvements and methodologies for innovation. At that time she also served on the Board of 
Supervisors for the UK Government's Office of Government Commerce, supporting their strategies for 
procurement reform and acquisition workforce support. In 2007, Johnson joined Computer Sciences 
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Corporation as Vice President of Cuiture where she drove innovation and coliaborative capacity across 
the 90,000-person, global IT services company. 

Johnson was unanimously confirmed by the U.S. Senate as the 19th Administrator of General Services 
on February 5, 2010. 

Johnson received her Bachelor of Arts degree from Oberlin College and Master of Business 
Administration from Yale University. 
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Robert A. Peck, Commissioner, Public Buildings Service 



Robert A. Peck serves as the Commissioner of Public Buildings for GSA. He was appointed to this position 
on August 19, 2009. 

As Commissioner, Peck is responsible for the nationwide asset management, design, construction, 
leasing, building management and disposal for 370 million square feet of government-owned and leased 
space, accommodating 1 million federal workers. Additionally, he oversees an annual budget of more 
than $9.1 billion and a workforce of 7,005. 

Most recently. Peck served as a managing director of Jones Lang LaSalle, where he advised corporations, 
governments, and nonprofit institutions on real estate portfolio strategy and on public-private, mixed- 
use developments. He previously served as Commissioner of Public Buildings during the Clinton 
administration. 

His prior federal experience includes positions at the Office of Management and Budget, the National 
Endowment for the Arts, and the Federal Communications Commission. On the U.S. Senate staff, he was 
associate counsel to the Committee on Environment and Public Works and Chief of Staff to the late U.S. 
Senator Daniel Patrick Moynihan. He has also been a land-use and real estate lawiyer, president of the 
Greater Washington Board of Trade and vice president for public affairs at the American Institute of 
Architects. 

Peck served as a Special Forces officer in the U.S. Army Reserve. He is a past president of the O.C. 
Preservation League, a former appointee to the D.C. Board of Education and has served on numerous 
other public and nonprofit boards. 

Peck holds a bachelor's degree in economics from the University of Pennsylvania, a Juris Doctor from 
Yale Law School and was a Visiting Loeb Fellow at Harvard University's Graduate School of Design. 
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Steven J. Kempf - Commissioner, Federai Acquisition Service 



Steven J. Kempf was appointed commissioner for the U.S. General Services Administration's Federal 
Acquisition Service, effective July 10, 2010. In this capacity, he sets strategic direction and oversees the 
delivery of more than $50 billion of best-value products, services and solutions to federal customers, 
allowing them to effectively and efficiently achieve their missions. He also held this position in an acting 
capacity from April through June 2010, and was the deputy commissioner before that. 

Kempf has held many leadership positions throughout FAS and its predecessor organizations. He served 
as the acting FAS deputy commissioner from October 2008 through January 2009. In February 2008, he 
was named assistant commissioner for the FAS Office of Acquisition Management, where he was 
responsible for overall acquisition policy planning and coordination. Some programs under his 
leadership included the Multiple Award Schedules Program, environmentally sustainable acquisition 
practices, the acquisition workforce, and supplier management. He also established the Multiple Award 
Schedules Program Office and worked to make FAS a leader In government green initiatives. 

Previously, Kempf served as deputy assistant commissioner for the Office of Integrated Technology 
Services, where he oversaw FAS' delivery of IT solutions including Schedule 70, governmentwide 
acquisition contracts and the Network Services program. He was instrumental in creating the FAS 
Homeland Security Presidential Directive 12 (HSPD-12) Program Management Office, designed to 
standardize and enhance the efficiency and effectiveness of the government's personnel credentialing 
efforts. 

In January 2000, Kempf joined the Federal Systems Integration and Management Center, which provides 
project, acquisition and financial management services to help federal agencies implement complex and 
large-scale IT initiatives. He held a variety of positions, eventually serving as director of operations, 
where he managed daily operations of the $1 billion organization. 

Kempf began his GSA career in 1992 as an intern for the Office of Technology Assistance. In 1996, he 
moved to GSA's regional program in California, where he was the technical chairperson for ANSWER, 
GSA's first governmentwide acquisition contract. He also managed projects for a variety of clients in the 
Monterey, Calif., area. 
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Kempf is a member of the Senior Executive Service. In recognition for his work on the HSPD-12 Program 
Office, in 2008 he received Federal Computer Week’s Federal 100 award. 

Kempf holds a Bachelor of Arts in history from Marquette University in Miiwaukee, and a law degree 
and Master of Business Administration from the George Washington University in Washington, D.C. 
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SQUARE FOOTAGE 

Mrs. Emerson. Over the past 2 years this Committee has re- 
duced discretionary appropriations by $95 billion and, oddly, small- 
er Federal agency budgets have not translated necessarily into 
smaller square footage. GSA plans to bill Federal agencies for 14 
million more square feet in 2013 than it did in 2011, and I need 
you to explain to me how this can be and why your inventory of 
space is still growing. 

Ms. Johnson. Our inventory of space is something that I want 
to put in some context. I do think you and I are in deep agreement 
that the Federal footprint can and should be reduced, and I think 
that is not just driving down rental costs, there are a lot of other 
reasons why it makes sense, and I think we are in a, I don’t know 
if I should call it a perfect storm, but there are a number of things 
gathering which I think are going to help us move forward in re- 
ducing our square footage. 

First of all, obviously, in 2005 we learned how to — we got au- 
thorities to retain proceeds when we disposed of property, so that 
was one thing that I think provided a good incentive, and it is a 
good model for how we can encourage people to move forward. The 
President has also given us a target for disposal of property, which 
is working that side of the equation, and we are well on the way 
of reaching our target. 

Importantly, we are working with our clients. I am going to have 
Commissioner Peck give you a little bit of detail, but we are work- 
ing extensively with our clients in a portfolio process so they can 
see their whole inventory and understand how their right and left 
hands are making decisions and not necessarily going all in the 
same direction. I think our portfolio analysis is an important thing. 

NEGOTIATING WITH FEDERAL AGENCIES 

Mrs. Emerson. Let me just ask you something. Are you in the 
position at GSA to ever say “no” to agencies? If they ask for more 
space, for example, do you review in that specific instance whether 
they are maximizing their use of existing space? Do you ever say 
“no”? 

Ms. Johnson. We say “no,” and we also try to encourage them 
to really look at what they are doing and give them better models. 
We don’t really have the authority, I suppose, to tell them “no,” but 
we need to be aggressive in our negotiations with them, and that 
is usually the posture we go to. 

Mrs. Emerson. So if you had the authority to do that, if you had 
the authority to say “no” when agencies request a specific amount 
of square footage per employee, or however they ask for it, do you 
believe, then, that if you had the true authority to say “no,” would 
your agency’s inventory shrink? 

Ms. Johnson. It would. It would. It would. We would also hope 
that some of the other incentives, and the sheer interest on the 
part of our customers right now to reduce their rent bill is a good 
place to start. They are coming in the door saying, “Could you take 
our rent bill down?” and we say, “Well, we cannot reduce, it is a 
market rate, but we can help you reduce your footprint.” And I 
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think there are some incentives on the side of the agencies that are 
rather remarkable and new. 

Mrs. Emerson. Do you want more tools? Do you want the Con- 
gress to give you more tools to help you apply downward pressure 
on agencies, maybe an annual statutory limit on square footage? I 
mean, I am curious. 

Mr. Peck. I actually don’t think we need additional statutory au- 
thority. What is happening — and in part I am a little — I would be 
a little worried because whatever number we come up with, some- 
body will find an instance in which it does not make sense. We are 
encouraging, and the administration is encouraging, through an 
interagency council called the Real Property Advisory Committee, 
agencies to take a look at their square footage. And so let me tell 
you a couple things that we have done. 

One is we are telling agencies how much square footage they 
have per person and allowing them to compare it with other agen- 
cies. There is a kind of nice competition that can happen there. 
When we review — particularly when we review prospectus pro- 
posals, we are reporting to — we obviously tell 0MB and the Con- 
gress how much square footage we have. We are finding agencies 
imposing their own square footage limits that are less than they 
had before. So we are starting to see a decrease, just using the 
kind of jawboning methods that we have right now, which I actu- 
ally think are sufficient if we use them right. 

One other thing I will just note is we are also retraining our per- 
sonnel, at the very instant of intake of an agency requirement, to 
ask some tougher questions about what agencies need and how 
they can really get their work done. 

Mrs. Emerson. So what is the process right now? I am really cu- 
rious. Let’s just say I am a new agency that has just been created, 
I am the Consumer Financial Protection Bureau, because that is 
probably the newest I can think of So what is the process — and I 
am the new director. What is the process that I actually go through 
to get office space and how do we negotiate all of that? I am curi- 
ous. 

Mr. Peck. You know, you — well, that is an interesting example. 
But there are — take them or any other new agency. I actually 
spoke to someone there yesterday, so it is on our mind. They will 
probably — they will hire somebody who is their own facilities ad- 
viser, they may hire a space planner, and they will start 

Mrs. Emerson. You mean on staff permanently or just an out- 
side person to give them some direction, usually? 

Mr. Peck. Sometimes both. Most agencies do have somebody who 
in their administrative responsibility has a space person. It may 
not be a space planner. They will generally go to the market, and 
in the past — things are changing in the real estate market overall. 
In the past they would get somebody who would start saying, “So 
tell me what this office does and what that office does and how 
many people you have who are managers, how many are adminis- 
trators?” And they would start laying out a plan, and sometimes 
they would start doing square footage — well, a manager gets a pri- 
vate office with this much square footage — and then they would 
add it all up. 
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Sometimes in the field — and I think we need to admit this — 
sometimes field managers have said, I think my office is going to 
expand over the next couple years, so let’s put in a little extra in 
case there is an expansion. We are trying to go a different way, 
which is to say that organizations change over time. Take CFPB, 
however they are organized today, they will probably be organized 
differently a year from now, they will learn some things. So we 
have started to say. You could probably take a look at how much 
square footage you need per person, more open than closed, more 
technology than not, and that allows us to lay out space in a dif- 
ferent way. And we have in fact shown the Consumer Financial 
Protection Bureau folks the office space that we have developed on 
the seventh floor of our headquarters building, which is totally 
open and is housing twice as many people as it did a year ago, and 
encouraging them to go to that kind of space planning. 

So this is kind of, there is a retail side of this, which is every 
space requirement gets vetted. And the other side of it — and this 
is what I had the conversation yesterday — is you have a conversa- 
tion with the CFO of an agency, and Martha talks to their Sec- 
retary or deputy secretary and says. You have some requirements 
which we think we could help you scale down. 

So there is a lot of negotiation that goes on in this. It is very 
hard to impose a one-size-fits-all because in the end you have to 
apply the requirements to a building footprint. But we are seeing, 
and I will just say that this year, in fiscal 2012 to fiscal 2011 to 
fiscal 2013, we are seeing a leveling off of the amount of space that 
we are leasing, because we have told agencies that they don’t — we 
don’t want them to use any more space than they had before. 

Mrs. Emerson. Well, and I think it is also true that because 
budgets have been shrinking, that that is one place where they can 
save some money. 

Mr. Peck. Absolutely. That is a big difference. 

Mrs. Emerson. Yeah, it is a big difference. All right. I have lots 
more questions, but I will pass it along to Mr. Serrano for the mo- 
ment. 


EFFECT OF BUDGET CUTS ON FEDERAL BUILDINGS FUND 

Mr. Serrano. Thank you. Thank you so much. Administrator 
Johnson, I want to talk to you about the impact of last year’s bill 
on your agency. As you well know, the bill provided only $50 mil- 
lion for new construction, a cut of $789 million from the fiscal year 
2012 request, and very little funding for repairs and alterations, a 
cut of $589 million. So what is the impact of those decisions, par- 
ticularly on Eederal buildings, current projects, and construction? 
And also let me ask you about St. Elizabeth’s. We seem to be doing 
the bare minimum to get the Coast Guard moved into St. Eliza- 
beth’s campus in southeast D.C. Since there is no funding proposed 
in our jurisdiction for further construction at the campus, what do 
you see for that project, what future do you see? 

Ms. Johnson. I think we are in a very different place than we 
were a couple of years ago. The budget last year was quite reduced, 
and effectively major construction was completely slowed down. 
You see in our budget request this year, a very different kind of 
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a budget, trying to respond to the economic demands around us, 
but it is bare bones, and I think it is in many ways short term. 

We are trying to identify the absolute most critical needs that ab- 
solutely must be met — you know, elevators, fire systems, you know, 
the exigent demands of our portfolio — but I do not believe that over 
time this is a good way to sustain the health of the overall port- 
folio. We are really minimally investing, trying to do everything we 
can with the dollars that we have. 

The St. Elizabeth’s project has been quite curtailed. We are going 
to be finishing the Coast Guard headquarters, which is just an ex- 
traordinary building and really will be a model for a lot of what 
we can do in terms of sustainability and design and environmental 
concerns and so on, but the access roads to it are about all that 
the budget is covering now, and the other ideas about the command 
center and the FEMA building and so on are basically on hold. Do 
you want to elaborate a little bit more about that? 

Mr. Serrano. So what happens to the move, then, if those parts 
are on hold? 

Mr. Peck. Well, the Coast Guard will move on time next year, 
but the move of other parts of DHS, like FEMA, CBP, other major 
organizations, are stretched out for years. We are trying now to fig- 
ure out what the schedule is going to be. And there is no doubt but 
that the longer you go out, the more expensive it is. 

One thing I will note, a problem with stretching out a project like 
this is that, for example, in the Coast Guard building, the plan was 
that when we finished — as we were finishing the Coast Guard 
building, we would move into the next phase of the project, and the 
next phase of the project was supposed to include both a Coast 
Guard operations center and the main Department of Homeland 
Security operations center. Because we have had to postpone the 
main operations center, we had to change the way utilities were 
hooked up. The bottom line is, we are probably spending another 
$30 million or so to hook up, to get the Coast Guard building oper- 
ational, that will be additional costs to the project in the long run 
we would not have had if we could have just followed through the 
way we were planning. And that is clearly one problem. 

The other problem with not having a major repair and alteration 
budget is that we have a building inventory worth about $70 bil- 
lion, and it needs major work every year just to keep it operating 
the way it should, and to the extent that we defer those expenses, 
we are going to spend more money in the long run. 

Mr. Serrano. Now, one last point on this. You deal, obviously, 
with private landlords with whom you have leases. How do they 
react to these budget swings? I mean, what problems is that caus- 
ing? 

Ms. Johnson. While we are under obligation to maintain our 
payments according to our contracts, I think that over time we ob- 
viously will not be able to have the flexibility to go out and do any 
further significant leasing, although at the same time we are inter- 
ested in seeing that the whole footprint reduce for management 
purposes and for efficiency purposes. So there is, I think, a reality 
in the market that there is not going to be a whole lot of new Fed- 
eral business to be had on the part of the real estate industry. That 
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is a rather large generalization. It is probably different in various 
markets. 

Mr. Serrano. Right. 

Mr. Peck. I would say perhaps it is a measure of our success in 
holding back on the expansion of Federal space, that there are 
landlords and particularly in the Washington area who are con- 
cerned that we are no longer expanding our amount of leased 
space. That is not a bad thing. 

Mr. Serrano. Well, I have never been a fan of leasing, but I 
don’t want to force you into not leasing because of the budget prob- 
lems, you know. I want this to be a behavior that we take on and 
the agency takes on itself, but I have never been much for — I have 
a thing about government ownership. That does not sound right. 

Mr. Peck. As do we, because for the taxpayer, clearly the more 
fiscally sound thing to do in the long run is to have more owned 
space for permanent functions of the government than leased. That 
is just the way that the numbers work. 

Ms. Johnson. One thing about the budget is that I believe that 
as we go forward what we are going to be trying to do is do a lot 
more right-sizing of the space. I think agencies are looking to re- 
duce their space and find new ways of working. Mobile work means 
we don’t need as much office space because there are more people 
out and about with their customers, delivering on their programs, 
so that the work of the Federal Government is shifting a bit. I 
think that impacts our footprint. 

But what we do need is budget to help them make that transi- 
tion, both to reconfigure their buildings or to do the consolidation. 
It does not just happen because we want to go in that direction. 
I think it can yield a terrific savings on the other side, but that 
is one place where if there is a pinch in the budget, I feel we can- 
not make the steps forward that we need to be making with that 
regard. 

Mr. Peck. May I make one more point about leasing? 

Mr. Serrano. Sure. 

Mr. Peck. You do know that in our fiscal 2013 request is to pay 
our obligations to landlords. And I just have to note, we came close 
last year in some budget discussions to not having enough money 
to pay landlords on current obligations of the Federal Government, 
which would be a perilous situation for us and for the taxpayer be- 
cause we do get an advantage in the marketplace from being a ten- 
ant who is pretty conscientious about paying our rents. And if we 
were ever to reach a situation where the market thought we might 
not be able to, we would be in — we would pay for that in the short 
run and in the long run. 

Mr. Serrano. Well, there are folks in Congress — I cannot help 
myself. Madam Chair, on this 

Mrs. Emerson. That is all right. 

Mr. Serrano [continuing]. Who are always saying we must be 
like the American people, paying our bills on time, except they get 
kicked out of their apartments. Have we ever been kicked out of 
a place because we did not pay our rent? 

Ms. Johnson. We pay our bills. 
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Mr. Peck. First of all, we pay our bills, and secondly I do have 
to admit we have condemnation authority, so we cannot be — even 
on leaseholds — so we cannot be evicted. 

Mr. Serrano. I should not have asked that question. Let me just 
then finish off by, since we did touch on leasing, how do you deter- 
mine when to lease and when not to lease? I mean, what goes into 
making that decision? 

Ms. Johnson. I will give the overview, and then Bob can give 
you the gory details. Basically we would much prefer to have Fed- 
eral tenants in Federal buildings. I think for the most part, the 
Federal Government is a long-commitment real estate. Owning the 
real estate and allowing us to house agencies and bureaus makes 
a lot of sense. However, there are clear needs for agility and flexi- 
bility. I mean, you don’t want to be — say, the Census Bureau once 
every 10 years needs presence in all the counties across the coun- 
try. You don’t want to be maintaining that real estate portfolio for 
the entire 10 years. So we need agility and flexibility, and I think 
we are always trying to find a balance between what they really 
need and what makes sense for us to own. 

However, it fundamentally boils down to a financial decision, 
whether we have the kind of resources to create Federal space, or 
if we have to go to the market. And I think that is as much of a 
factor as the agility and flexibility issue. 

Mr. Serrano. Okay. 

Mr. Peck. She said it all. 

Mr. Serrano. Okay. Thank you. 

Mrs. Emerson. Ms. Lee. 

Ms. Lee. Thank you very much. Good morning. 

Ms. Johnson. Good morning. 

WORKS PROJECT ADMINISTRATION ART 

Ms. Lee. Let me ask you, this may appear as a very parochial 
question, but I think it is very important to bring this up in this 
committee. First of all, thank you very much for the great job you 
all are doing with minimal resources. You may be aware of this 
very unfortunate incident that happened in my district at the Uni- 
versity of California Berkeley, my alma mater, which of course is 
a very highly regarded university. In this instance, the university 
made a terrible error and sold a wonderful piece of art work by the 
renowned African-American sculptor Sargent Johnson. A piece of 
art work that many considered worth a million dollars was sold as 
surplus inventory for $125. 

Now, what does GSA have to do with this? This piece of art was 
a wood panel that served to cover the pipes of a pipe organ for the 
School of Deaf and Blind in Berkeley and was commissioned by the 
Works Project Administration and belonged to the Federal Govern- 
ment. There was some controversy as to how GSA cleared this won- 
derful work of public art, paid for with tax dollars, to be sold. 

So I am going to write you a letter about this, but I would like 
to find out if any of you could kind of give me a handle on what 
you know, if anything, about this, and how GSA would approve the 
sale of this work by Sargent Johnson, because just to see a GSA 
approval — I mean, allowed the university to move forward to sell 
this. And then I would like to find out if this sale is a valid sale. 
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and is there any way to restore the art work hack to the university 
where many of us, including the city of Berkeley, believe it belongs 
and should be there to receive the care and attention that it right- 
fully deserves; not to mention, I don’t want to say it appears to be 
a rip-off, but, I mean, selling a million-dollar piece of art by this 
great African-American artist for $150, and GSA cleared this, is 
unconscionable. 

Ms. Johnson. First of all, as the mother of a pipe organist, I 
greatly appreciate the beauty and the value of that piece of art. 
However, I am not — I have to say I am not fully briefed on what 
the details are. I am not aware that this was — I believe there is 
some loophole here that this was involved with, but I need to get 
the data and find out, and I apologize for not knowing any details 
right now. We both seem to be a little bit out of the know. 

Mrs. Emerson. Will the gentlelady yield just a minute? This is 
really a silly question probably on my part, but what in the world 
is the GSA having to do with UC-Berkeley? 

Ms. Lee. Well, evidently, and I am just learning about GSA’s role 
in this, this was a Works Project Administration, WPA, piece of 
art. 

Mrs. Emerson. Right. 

Ms. Lee. All of the public works that belong to the Federal Gov- 
ernment must be cleared by GSA before being sold. 

Mrs. Emerson. Okay. 

Ms. Lee. GSA cleared this. 

Mrs. Emerson. Okay. I missed that part of the discussion. Thank 
you. 

Ms. Lee. And approved the sale. In essence, it gave its 

Mr. Peck. We are both a little surprised here, but here we are 
both reading something we have. We are surprised partly because 
GSA, and our Inspector General in particular, have been trying to 
recover as many of the Works Progress Administration’s works of 
art as we can, because they are an asset of the Federal Govern- 
ment, and GSA is the repository for these things. 

We have a warehouse full of old WPA art works. In this case — 
and we will get you more information. In this case, we were told 
that the Federal Government could not claim ownership of the art, 
that it belonged to the university by whatever means people deter- 
mined who had the right to control. So rather than saying it is 
okay with us for you to sell it, the determination of our lawyers ap- 
parently was that we did not have an ownership interest and 
therefore could not object, because it was the university’s call. But 
we need to look into this and get you a better answer. 

Ms. Lee. Okay. Because my staff has indicated there were some 
loopholes that somehow were jumped through. 

Mr. Peck. The biggest issue that we find when somebody does 
find a work of art, often it is in a public library someplace and 
somebody gave it to somebody, did not know it was owned by the 
Federal Government, so we always have these conversations about 
who actually owns it now. Did somebody buy it believing they had 
a right to own it, even though it was Federal. In this case, I guess 
what we are hearing is that somebody believed that it had passed 
out of Federal ownership, but we will have to check. 
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Ms. Lee. We will write you a letter, but I appreciate your re- 
sponse. I believe we forwarded some of the information to your of- 
fice prior to the hearing, but we will send a formal request, but we 
appreciate you looking into it. 

SMALL AND DISADVANTAGED BUSINESSES 

The second question I want to ask you has to do with access to 
small and disadvantaged businesses, and GSA’s — I was a former 
8(a) contractor, so I know about the GSA schedule and all of that, 
and I also know that the lack of data as it relates to prime contrac- 
tors and the lack of requirements for them to report their successes 
in getting small and disadvantaged businesses into the mix was a 
big problem then, and I am hearing from my contractors it is still 
a big problem in terms of getting prime contractors to share better 
data and to subcontract with small and disadvantaged businesses. 
Can you ^ve me an update on what you all are doing, how it is 
working, is there any way to provide some incentives for larger 
primes to do the right thing, or penalties? 

Ms. Johnson. Let me begin by saying that I, too, used to be a 
MOBIS contractor, and I understand some of these challenges per- 
sonally. We had identified early on in the administration that there 
was an issue in that we really did not have our arms around small 
businesses as subs. We did not have the data, we did not track it, 
and one of our primary focus areas has been let’s get the data so 
we can at least understand what is going on, and that has been 
what we have been working on, and that is now something that we 
have available to us. 

It has been recently constructed and we can now look at that. 
Believe me, I am dedicated to doing whatever we can for small 
businesses. As Commissioner, Counsel Ecco, we have what we 
think is the most important small business program across the en- 
tire government in our schedules program, 80 percent of which are 
small businesses out of that whole arena. So we are focused on 
small businesses. In terms of this business of the subs, though, we 
are at that point of getting the data together so we can understand 
what the problem is and begin to craft solutions that are more real 
solutions. 

Mr. Kempf. I might elaborate a little further. You know, we have 
been working very hard to make sure that all of our programs sup- 
port small business, and as the Administrator said, I think the 
schedules program is by far the most successful small business pro- 
gram in the United States; 34 percent of the spending goes to small 
businesses, 80 percent of the vendors on the schedules are small 
business. We continue to reach out to them with programs like the 
business breakthrough program and contractor readiness to assist 
them to not only get on the schedule but to be successful once they 
are on them, you know, reaching out to them and helping them un- 
derstand how to win the business through the task orders. 

We also continue to operate a few programs through our govern- 
mentwide acquisition contracts, the GWACs, the vets program for 
SDVOBs, the 8(a) program 8(a) STARS, and Alliant Small Busi- 
ness. In most of our — in fact, I cannot think of one program where 
we do not, where we had the full and opens like Alliant, we have 
pretty strong commitments in there from the primes to have sub- 
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stantial small business participation as a subcontractor. For in- 
stance, in Alliant, half of the subcontracting needs to be with some 
form of small business, so we are very aggressive in not only re- 
quiring that, but then monitoring it and managing it after the 
awards as well. 

Ms. Lee. Okay, 80 percent of small business. What is the per- 
centage to 8(a) and small and socially and economically disadvan- 
taged businesses? 

Mr. Kempe. Under the schedules? I don’t have that data with me. 
I can get that and provide it to you. 

Ms. Lee. Could we see that, please? 

Mr. Kempe. Sure. 

[The information follows:] 

8(a) AND Small and Socially and Economically Disadvantaged Businesses 

8.5% of current Multiple Award Schedule Contracts are awarded to 8(a) busi- 
nesses and 42.6% of current Multiple Award Schedule Contracts are awarded to 
other small, socially and economically disadvantaged businesses. The breakdown for 
the total Governmentwide Acquisition Contracts contacts is 78.05% for 8(a) busi- 
nesses and 4.69% to other small, socially and economically disadvantaged busi- 
nesses. 

Ms. Lee. Because I know in the past it has been pretty abysmal. 
In the past. 

Mrs. Emerson. I am going to interrupt you for a minute, Ms. 
Lee, to ask if you all could get us that information within 30 days, 
because for whatever — I am not admonishing you all, but you are 
taking way too long to get information back to us that we have re- 
quested, and so I would like to have a maximum of 30 days to get 
back to Ms. Lee on this and anything else that we request of you. 

Mr. Kempe. Certainly, there will not be a problem for that. 

Ms. Lee. Thank you, ma’am, very much. The final question on 
this is last year we talked a little bit about streamlining and con- 
solidation and the impact on small businesses and small women- 
owned, veteran-owned, disadvantaged businesses. Have you had a 
chance to look at what impact this is having by consolidating and 
streamlining contracts? I know, GSA is doing that, so is DOD, most 
of the agencies now are bundling into larger contracts. This is hav- 
ing a tremendous impact on businesses, small businesses around 
the country. 

Ms. Johnson. Well, let me start by saying, one of the things that 
we are very, very keen on doing for small businesses is working 
with them as they go through the process and the business plan- 
ning to engage as a Federal supplier. I think that in the past what 
we have been emphasizing is putting a lot of small businesses on 
the schedule without helping them make a very strategic decision 
about whether that was wise, whether they — whether there was a 
market for it, whether they were one of many or — and if they had 
any visibility of where their services or products could be sold. 

I think we are doing a much better job of partnering with small 
businesses early on because it is a huge, it is a huge challenge to 
become qualified to be a Federal contractor. And to ask a small 
business to take on that burden without them understanding that 
market, that is really an important thing. 

Ms. Lee. Sure. 
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Ms. Johnson. So I believe our partnership with small business 
has gotten much more robust, our training programs and some of 
the engagements we have had with them, because I believe that 
small businesses are, you know, the engine of our economy. They 
should be a major part of our Federal contracting, and I don’t want 
to have them stressed unnecessarily when they don’t understand 
what that is all about. 

Ms. Lee. Sure. But let me just say in conclusion, I had several 
SIC codes personally, my company, one was facilities management. 
I know, and I was on the schedule, but, never could I break into 
that network, if you know what I mean. There was no assistance — 
I got on the schedule, okay, facilities management had the quali- 
fications, everything, and could not break through at all. 

Mr. Kempf. Well, let me tell you what we have been doing lately 
because I think things have changed. We have had a lot of out- 
reach to the small businesses. As I said, the business breakthrough 
program, we went to each and every one of our regions and pro- 
vided training and assistance, education on how to be a successful 
contractor. We have upgraded our vendor support center site to 
give them, to give the contractors better information about how to 
be successful. Our Office of Small Business Utilization does regular 
Webinars, very well attended, with the small businesses, about 
how to market in the Federal community, how to reach out, how 
to be successful. 

So we are spending some time with the small businesses because 
what we were seeing was what you felt, that about 40 percent of 
our schedule contractors were not getting any business, and we 
wanted to make sure, particularly in this time as the Federal Gov- 
ernment shrinks some of its spending, to reach out to small busi- 
ness to assure that they would continue to get their fair share of 
the government spending, and we needed to do something to help 
them do that. 

Ms. Lee. Thank you. I was hoping it was not because of how I 
looked, but you never know. Thank you very much. 

Mrs. Emerson. Well, you know, and I appreciate that because I 
cannot tell you how many small businesses and innovative busi- 
nesses and women-owned businesses and minority-owned busi- 
nesses in my district have acute frustrations with getting on the 
Federal schedule, and then once they do, nothing happens. And 
they have gone to a lot of expense in order to do whatever, jump 
through the hoops that you need them to jump through. I am curi- 
ous about one thing, and how do you coordinate all of these efforts 
with the Small Business Administration? Or do you not? 

Ms. Johnson. We do. First of all, they, of course, are the source 
of our goals. They are the ones that set that up. We are quite close 
in our partnerships with them because — and our Office of Small 
Business Utilization is in contact with them all the time. It is a 
very tight partnership. 

Mrs. Emerson. So when you do these Webinars or when you 
do — I don’t want to say, I mean those training programs out and 
about in different areas of the country, do you have your other 
partners with you there, whether it is SBA or the DOD or whom- 
ever, or is it just GSA-oriented? 
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Ms. Johnson. Well, GSA coordinates them. These are 3-day sem- 
inars. The local SBA people are involved in them and are aware 
of them. It is through them that we also can learn of other busi- 
nesses to be sure to invite. I mean, there is a lot of collaboration 
around this. 


SQUARE FOOTAGE 

Mrs. Emerson. Okay, just because obviously they have a certain 
expertise that other agencies do not. All right. And I am not going 
to — I do not want to — I am going to go back to this budget thing 
again. I do not want to belabor the point, but as we were having 
a very nice discussion about shrinking our footprint and trying to 
consolidate offices, I want to ask you a couple things about consoli- 
dation, but I am still having a hard time grasping the fact that in 
fiscal year 2012, you know, your rent was $5.2 billion, your budget 
request, and it is $5.5 billion for fiscal year 2013, and you are actu- 
ally asking for more office space or more square footage, 358 mil- 
lion square feet. So I do not know, how does that jibe with reducing 
the footprint, or am I just being — did I miss something here? 

Mr. Peck. Well, the lease footprint, you know, first of all, I just 
want to say, the lease footprint has increased over the last few 
years. Some of that is due to leases for projects we are doing to 
renovate buildings under the Recovery Act, and that will go down. 

Mrs. Emerson. Does it also include the excess square footage 
that some agencies rented when they should not have? 

Mr. Peck. You mean like the SEC? 

Mrs. Emerson. Yeah. Exactly. 

Mr. Peck. That is not in our inventory yet, although some of it 
is about to be, and we think we will be able to fill it up. 

Mrs. Emerson. Okay. Anyway, go back to what you were saying, 
I am sorry. 

Mr. Peck. So the only point I want to make about the dollars is 
even though the lease square footage between 2012 and 2013 is 
nearly stable, the real estate market is starting to recover slightly, 
and we are seeing rents start to go up. So between rents going 
up — and remember, when we pay rent we also pay for utilities as 
a pass-through, and those have been going up. So our increase in — 
so the rent numbers are going up, which is a hard thing to explain 
to people in the market, believe me, that the rents are going up, 
even while there is in a lot of markets still significant 

GREEN LEASES 

Mrs. Emerson. So do the greening initiatives that you all have 
begun cause your utilities to go up in the short term? 

Mr. Peck. No. I am talking about leased space, number one, in 
which — where our greening initiatives are one degree of separation 
from what we do 

Mrs. Emerson. Right, right, right. 

Mr. Peck [continuing]. Even though we do try to get green leases 
wherever we can. The issue of 

Mrs. Emerson. But how much more does it cost for a green-lease 
versus a regular, non-green lease? 

Mr. Peck. We have asked ourselves that question. It is almost 
impossible to tell. The percentage of our leases that have the full 
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green-lease clause that we are looking for right now is something 
like 5 to 7 percent of our leases. I do not know that number by 
square footage. It is hard to tell if we are paying a premium at all. 

Mrs. Emerson. So, but would you not compare it to other things 
in that particular market? 

Mr. Peck. We are. But what really happens is where, when we 
get a green lease, it is almost always because in the market there 
are a lot of buildings that have already gotten an Energy Star cer- 
tification. There are certain markets where that has sort of caught 
on, others it has not, and we discovered that where we get green 
leases it is pretty much a part of the market. So we do not, as near 
as I can tell, and we have actually looked at some of the numbers, 
we do not seem to be paying a premium for it. 

Mrs. Emerson. I would sure like to know a little bit more detail. 

Mr. Peck. I will get you the numbers. You will see. I can show 
you where, for example, we have a number of green leases in the 
Washington market, or a decent number. 

Mrs. Emerson. The Washington, D.C. market? 

Mr. Peck. D.C. itself has some green-lease requirements in its 
building codes, and the outside, private sector tenants are begin- 
ning to request this kind of space. It is unusual to see a private 
building built these days that does not get a LEEDS or some other 
kind of certification. 

Mrs. Emerson. Yeah, I know, but I still think the D.C. market 
is kind of an unrealistic example. I mean, maybe you have to go 
outside of D.C. 

Mr. Peck. Well, we have looked at that, too, but the D.C. market 
is 30 percent of our inventory, so it influences a lot of our numbers. 

[The information follows:] 
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COST IMPACTS OF GREEN LEASING 

It is difficult to accurately isolate and identify added costs attributable to green leasing 
requirements since the majority of green lease provisions have been in effect for over a decade 
and have been integrated into minimum lease requirements, such as carpet, \«ater-conserving 
plumbing fixtures, and landscaping. 

An indirect approach to identifying the cost impact of green requirements is to evaluate rents on 
actual leases signed in green-rated buildings (such as LEED-Leadership in Energy and 
Environmental Design, and Energy Star). GSA leases are assessed according to the percentage 
above or below established market rent levels through the PBS Lease Cost Relative to Market 
(LCRM) measure. An analysis of FY 2007-2010 leases demonstrated that there was no 
significant difference in LCRM results for leases signed in LEED-certified or Energy Star-labeled 
space compared to non-LEED/non-Energy Star space. 

Section 435 of the Energy Independence and Security Act of 2007 (EISA) mandates that no 
Federal agency enter into a leasing contract on or after December 19, 2010, for a building that 
has not earned the Energy Star label in the most recent year, unless the space requirement is in 
compliance with specific exceptions provided in the EISA statute. Since December 2010, GSA 
has been tracking lease costs associated with this requirement, however, the limited number of 
leases signed so far in Energy Star buildings prevents us from drawing conclusions on potential 
rent impacts. 

We will continue to gather data related to the impact of Energy Star and other green lease 
requirements on our rents to determine whether there is a rental increase or whether the 
additional improvement costs of the green lease requirements are more than offset by a decrease 
in operating expenses, resulting in no overall rental increase. 
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SPACE CONSOLIDATION 

Mrs. Emerson. I know. Okay. So with regard to — I am going to 
leave that budget thing alone. You also request $16 million for con- 
solidation activities, and I understand that that is for reconfiguring 
space in two of your GSA-owned buildings to make room for the 
other Federal agencies to move out of leased space. So are there 
other opportunities for consolidation? And, if so, how many and 
where? You can submit that for the record. 

[The information follows:] 
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CONSOLIDATION OPPORTUNITIES 


The table below highlights ten of GSA's current/potential projects that include transitions from 
leased spaced to Federally owned space and lease consolidations. These ten projects illustrate 
GSA's commitment to increasing space utilization and efficiency with a reduction of over 120,000 
rsf and an annual cost savings of over $16 million. GSA is working with other agencies to 
increase space utilization. A portion of our leases expire or are up for renewal each year. When 
these leases expire, we have the ability to consolidate and reduce space, if Federal agencies 
have the necessary funding for move and tenant build out costs. 



HUD 

SSA 

VBA 


Atlanta 


St. Louis 


PBS 


San Antonio 

Denver 

Denver 


ICE 

NLRB 


Phoenix 


State 

Current 

RSF 

Action 

Proposed New Location for 
Tenant 

CT 

17,424 

Lease to Fed Own 

WILLIAM R. COTTER FB 

NY 

48,163 

Lease to Fed Own 

FEDERAL BLDG-201 
VARICK ST 

GA 

123,370 

Lease to Fed Own 

PEACHTREE SUMMIT FB 

IL 

25,415 

Lease to Fed Own 

H WASHINGTON CENTER 

MO 

216,962 

Lease to Fed Own 

CHAS F PREVEDEL FB 

TX 

40,000 

Lease to Fed Own 

HIPOLITO F. GARCIA 
FOB/US CTHS 

CO 

106,465 

Lease to Fed Own 

BYRON G.ROGERS FB-CT 

CO 

17,957 


BYRON G.ROGERS FB-CT 

AZ 

131,000 

Lease 

Consolidation 

TBD 

DC 

247,219 

Lease Contraction 

TBD 
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Mr. Peck. Okay. But can I say generally there are — we think, as 
the Administrator noted, if you just take a look at what we are 
going to do with our headquarters building, where we have gotten 
the money to be able to renovate a building to make it modern in 
the current marketplace, which means all kinds of technology, dif- 
ferent ways of housing people, there are huge opportunities to con- 
solidate offices and use less office space for the government’s cur- 
rent functions, and I can give you some examples. But the example 
you have in our budget of moving, consolidating the HUD offices 
in Atlanta and moving back into a building we own, we are going 
to save a huge amount in lease costs over the next several years. 

Mrs. Emerson. So will that reduce the rents that those agencies 
have to pay to you all? 

Mr. Peck. Well, I guess there are two answers. They will prob- 
ably pay us about — our rent per square foot is about the same 
amount of money that they were paying before per square foot, but 
if they take our advice and let us help them do their space plan- 
ning, they will end up leasing less square footage, so the rent will 
come down that way, and that is what we are hoping. That is what 
should happen in Atlanta with the HUD consolidation. 

Mrs. Emerson. And I would like to enlist my friend, Mr. 
Serrano, in going to see their seventh floor, just to see how they 
have redone that space since it is not very far away from here any- 
way. 

Mr. Serrano. I do not know if they are happy about that. 

Ms. Johnson. We would love to have you. 

REGIONAL ADMINISTRATORS 

Mrs. Emerson. We will do a little field trip. 

All right, let me ask another question on a different subject. But 
I am fascinated by this whole lease, and we need to have further 
discussion about different ways that we can enlist the private sec- 
tor and the Office of Management and Budget in trying to recon- 
figure how we do leases and capital leases versus operating leases 
versus lease-backs, you name it. I still think the whole system is 
rather screwy. But, you know, all of my colleagues, all of us rely 
heavily on our regional administrators so they can keep us current 
on local matters. They provide leadership at the local level. And I 
was pleased that we had a lot of them last year at our hearing, and 
I also must tell you that, you know, I am quite fond of our regional 
administrator. I am curious, though, what your relationship is. Ad- 
ministrator Johnson, with the regional administrators and how 
they get included in policy and management decisions. 

Ms. Johnson. Oh, I am happy to answer that. The regional ad- 
ministrators are very valuable, and we are delighted that we have 
a full contingent of them now, and I am — I know them well, and 
I had dinner with one of them just last week. We interact quite a 
bit. They formally report in to my office through Steve Leeds, who 
is my senior counselor, and they are — we have regular communica- 
tions with them about what is going on, and of course in GSA we 
are communicating all over the place because we are using all the 
new social media and the chatters and blogs and all that sort of 
thing. So I think there is a better flow of information between cen- 
tral office and the region in general. 
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They come to Washington, they were here recently and were able 
to meet with both commissioners and me for a couple of days and 
explore a number of the issues that they face. I consider them a 
core part of the team, and I am delighted to hear their perspective, 
because when I travel it is very helpful to understand how a lot 
of our central services as well as our much more localized services 
play out for them as they reach out to their communities. 

Mrs. Emerson. So as part of the transition, the size and the su- 
pervisory responsibilities for those administrators was reduced, and 
I know that the regional commissioners for acquisition and building 
services no longer report to the regional administrator, but to you 
all. And so I am curious what the programmatic consequences of 
that change. 

Ms. Johnson. Yeah, that is not quite right. They are actually re- 
viewed by the regional administrator. Their performance review 
comes from the regional administrator with advice from the com- 
missioners. It is a matrix, but the regional administrator leads that 
matrix when it comes to their reviews. 

They also have a tremendous amount of outreach agenda, which 
I find really important at the small business outreach, the outreach 
to business in general, the outreach to our constituents and our 
customers, and there is a — I mean, they have a lot on their plate 
because there is a balance between the regional commissioners who 
are responsible for the operations of the activities in the region and 
the regional administrator who is 

Mrs. Emerson. They do not report — ^but they do not report their 
work on a daily basis to the regional administrator, do they? 

Ms. Johnson. There are a team of three in each region, and they 
are reviewed by the regional administrator. 

Mrs. Emerson. They do not report to the regional administrator, 
yes or no? 

Ms. Johnson. They report to the regional administrator. 

Mrs. Emerson. So the regional administrator is their manager, 
their supervisor? 

Ms. Johnson. They give them their performance review. I mean, 
I consider that the ultimate, you know, that is who determines how 
they are performing and what their performance is, and they have 
functional responsibilities that they need to connect with their com- 
missioners around. 


REAL PROPERTY DISPOSAL 

Mrs. Emerson. Do you think that that system — I mean, that is 
not the way it used to work. I mean, because I have spent a lot 
of time. Prior to you all, the regional administrators had more su- 
pervisory experience or more management, the ability to make 
more decisions, I think, with regard to excess property and the like. 
And so I am going to lead right into the situation with the at- 
tempted sale of the Cape Girardeau Courthouse and the fact that 
our regional administrator had not one thing to do with it, not one 
thing, was not allowed to participate. We were told, “Oh, you have 
to talk to the San Antonio office”. You all really screwed it up — 
and that is the only word I can use — and embarrassed, I think, the 
agency as well as, you know, just kind of made a fool out of your 
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all’s self because you did not let our regional administrator handle 
it. 

So you put the Federal courthouse up for auction. First of all, our 
city and our county made a bid prior to auction. You did not accept 
it. You had an outside person come in to determine what the mar- 
ket value was. It was far in excess of what the market could have 
possibly borne for a building that was in somewhat of disrepair, I 
guess that is the best way of putting it. And so then, you know — 
and Bob and I have talked about this, but the fact is that we went 
through this whole process; then you all auctioned it off, and the 
final price was less than half of what the original offer was made 
by our city and our county, and not at one time did our regional 
administrator have the ability to intervene and help move this 
process along because he did not have that responsibility. 

In the past, prior to you all, when we were building our Federal 
Courthouse, the regional administrator made all the decisions, so 
there seems to be a huge shift in responsibilities here. 

Ms. Johnson. Well, let me start by saying I regret that we have 
made some mistakes in the disposal of the Cape Girardeau Court- 
house. We have certainly, what is the expression, eaten some 
crow 

Mrs. Emerson. Learned a lesson? 

Ms. Johnson. And we got a lot of lessons we can turn to from 
this experience that I think will inform us going forward. And I do 
want to say that as an opening statement, that it is concerning to 
me, and I think that real estate is always quite a challenge to man- 
age, and I think in this case there were some mistakes made. 

In terms of the rather tortured path of all the auctions and so 
on, I am certainly willing to go back and look at, you know, who 
and how those decisions were made, to understand your concern 
about the role of the regional administrator. That disposal was 
handled out of region 

Mrs. Emerson. It was handled out of San Antonio. 

Ms. Johnson. Yes, which is our disposal — place of excess inven- 
tory. 

Mr. Peck. Could I just say, I mean, the technical term is we 
messed up, but on Cape Girardeau, I think we made some bad 
business decisions. Property disposal, even when I was at, when we 
were in GSA in the Clinton administration, has always been in- 
stead of being handled out of each of the 11 regions is handled out 
of four zones, and the region 6 Kansas City is handled out of San 
Antonio on a business basis. Regional administrators always have 
an opportunity to weigh in on business decisions and do, whether 
it is construction or real property disposals. The business decisions, 
in part, because they are, they have to do with the public fisc, are 
made in the end by contracting officers and full-time employees of 
the Federal Government. So the political people do not and, to my 
knowledge, have not made those decisions. They have signed off in 
some cases but do not make actual selections. 

In this case, the initial decision about whether to conclude a ne- 
gotiated sale with the city or county of Cape Girardeau was made 
before the current regional administrator was there. So when we 
started down the path, it became awfully convoluted and did not 
end in a good result. It was done even before he got there. And I 
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will just tell you this, that this is a case study which we are 
spreading around inside GSA to talk about how not to make cer- 
tain decisions about our property disposals. 

Mrs. Emerson. Well, you know, part of the issue is when you all 
contract with appraisers to determine, you know, the asking price, 
and them not having any familiarity with the market, and so I am 
hopeful that that is a good lesson learned. 

Mr. Peck. That is one of the chief lessons in this and at least 
one or two other property disposals that I have seen recently. 

Mrs. Emerson. So does GSA actually measure how closely an ap- 
praiser’s valuation compares against an actual sale price or any- 
thing like that? 

Mr. Peck. Well, we do inevitably because we have an appraisal, 
and then we go to the market, and the market says, well that may 
be what the appraiser thought it was worth, but that is not what 
we thought it was worth. So we have a pretty stark comparison for 
how good an appraisal we got. 

Mrs. Emerson. Okay. Well, you know, and it just sort of begs the 
question because then, you know, when we had an issue in Cape 
Girardeau with regard to the U.S. census office and realizing, of 
course, they were signing a 1-year lease, but the cost per square 
foot of that particular property was easily three times what the 
market rate would be in the community, which I think is excessive. 

Mr. Peck. Well, but as the Administrator noted on census leases, 
when you have a very short-term lease, you pay through the nose. 

Mrs. Emerson. Yes. But you could have moved them into the 
Federal building that was excess property for zero amount — you 
know, for hardly anything. 

Mr. Peck. Before my time. But I take what you are saying. 

Mrs. Emerson. No, no, no. I think. Commissioner Peck, you were 
at the agency. 

Mr. Peck. I did not get there until August of 2009, by which time 
I think most of our leases for the census 

Mrs. Emerson. Okay, you may be right. 

Mr. Peck. But your point about appraisals is a good one, and we 
are talking about it with our disposal people, that what happens 
in a place like Cape Girardeau, remember, once we have an ap- 
praisal, our people are worried that they will end up selling the 
property for less than its, quote, value, unquote, and then they will 
be criticized for that, so they keep looking for the next step they 
can take to try to get closer to the value. 

In this case, every step we took, we got farther away from the 
appraised value. In this case, maybe had there not been an ap- 
praisal to look at in the first place, we would have been more fo- 
cused on what the market was telling us about the value of the 
property. 

Ms. Johnson. There is one other thing, and that is that the mar- 
kets have been so volatile over the last decade that as projects 
are — I mean, this is just basic, as the projects are pulled like rub- 
ber bands in terms of their schedules, the appraisals are farther 
and farther away from when the decisions are made, and I think 
this is much more of a real-time information problem, which also 
needs to go into the case. 
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Mrs. Emerson. I would think so, too, and if I can ask my col- 
league, if I could just ask one more question. With regard to the 
President’s memorandum, I think last June, on directing agencies 
to produce no less than $3 billion in cost savings by the end of fis- 
cal year 2012 from disposing of unneeded Federal real estate, so 
how much progress have we made on this? 

Ms. Johnson. Well, I am pleased to say that our target is $450 
million by the end of September this year, and we are — we have 
passed the $300 million mark. So I think we are well on our way. 
And although we do not have direct access, I think our sense is 
that the rest of the government has been moving in this direction 
as well, that the goal should be met. We understand there is some 
confidence that we are going to be able to get there. 

Mrs. Emerson. But are you in charge of ensuring that other 
agencies, since you maybe lease 

Ms. Johnson. No, we do not — no, they are charged as well. Our 
mechanisms is what they use, but it is their goal. 

Mrs. Emerson. Okay. So how much land have you all disposed 
of from your own inventory among that 

Ms. Johnson. My numbers tell me that we had some 138 prop- 
erties to look at, and we have sold 78 of them. I can dig in to get 
you more specifics. 

Mrs. Emerson. Yeah, and I would like to know how much the 
proceeds were. 

Ms. Johnson. Okay. 

Mrs. Emerson. And whether or not you have disposal, sale, or 
conveyance goals for 2013. 

Ms. Johnson. Certainly. 

Mrs. Emerson. Okay, if you could get those to us within 30 days, 
I would appreciate it. 

[The information follows:] 

GSA Sale Proceeds From Disposals 

GSA has received more than $15 million from disposals of government-wide prop- 
erties in FY12. Additionally, we plan to sell or finalize the sale of another seven 
properties (24 buildings) in the next 30 days. The fiscal year 2013 projects $3 mil- 
lion in disposal proceeds. 

In fiscal years 2010 and 2011 alone, we disposed of a total of 88 vacant or under- 
utilized properties, totaling more than 4 million square feet. These disposals gen- 
erated $41 million in proceeds. 

Mrs. Emerson. Joe. 


CLOUD COMPUTING 

Mr. Serrano. Thank you. So I am going to ask the question that 
we had a lot of fun with for the last month. 

Mrs. Emerson. Cloud computing, yea. 

Mr. Serrano. The Cloud. 

Mrs. Emerson. We got really into this. 

Mr. Serrano. We have always been accused of having a cloud 
over us, but now there is a real one. And so the question is, as the 
Administration moves agencies more into the Cloud, what worries, 
if any, do you have at GSA? I mean, I am trying to think what you 
have that is sensitive. We worry, for instance, about the kind of in- 
formation we have. The comment I have been making is that I still 
have not turned on the Cloud on my new iPad, but if I share my 
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Frank Sinatra collection with people out there, they will probably 
be better off for it, but we have other sensitive information that we 
have to be careful about sharing, and there does not seem to be 
fully, even with those folks who are well-versed on new tech- 
nologies, as to just how safe it is. So we want to ask you your feel- 
ings on it. 

Ms. Johnson. I would like to start by saying I am not an IT per- 
son, but I have been around it a lot, so I try to speak it in lay lan- 
guage, and I think that is one of the first hurdles we have to over- 
come in this. We are really delighted with our work on the Cloud 
at GSA. We found it to be really enhancing in many ways: effi- 
ciencies, effectiveness, financially, and I can get into that story. 

But I will say that I believe the Federal CIO has a pretty strong 
sense that the Cloud is a terrific tool, but our data as a government 
ranges from the rather mundane to the highly secure, and obvi- 
ously we need to have hosting strategies. 

Mr. Serrano. You mean GSA? 

Ms. Johnson. I am talking about the government as a whole. 
GSA’s information, some of it is very confidential, I mean, con- 
tracting information and so on we want to be very careful about. 
At the same time there is a lot of — ^but it is not secure in the sense 
of national security. It is secure in the sense of confidentiality and 
legal constraints. But I think the important thing about security 
and IT, to my way of thinking, is that we have been, in the past, 
managing the security around our data in a very agency-by-agency 
way, which means that in one agency, you know, they do not even 
know who has got servers sitting under their desks, so they do not 
even know where all the hosts are and what is going on; and in 
other agencies it is a much more differently scoped enterprise. 

And with respect to Cloud, our FedRAMP process I think is a 
very important programmatic response to that. It is the way by 
which we are helping vendors of Cloud services secure sort of ap- 
proval for their security, for their security in a one-stop-shop way. 
So the entire government can then understand what a vendor’s sta- 
tus is with respect to the security of their services, and we do not 
have to have them reauthorize themselves for every agency. 

It means that we are managing our IT once, not 24 times for 
every CFO agency, and I think that brings a lot more capability for 
us to see what is going on, know what is going on, make the 
changes that need to be made across the whole setting. 

So the Cloud offers us huge opportunity, and we also, I think, 
have a very responsible way of going about managing the security 
of those Cloud systems. It is all unfolding now. 

Mr. Serrano. But in general you feel secure with it, you feel 
comfortable with it? 

Ms. Johnson. Well, I do. I do. I have to say in the past, you 
know, we also felt comfortable when our mail sat in a tin box out 
in the front yard. I mean, what is security and what is security? 
I think our Cloud processes and the hosting strategies that come 
with Cloud allow us to see it, know it, understand it, monitor it in 
a much, much better and more comprehensive way. 

COURTHOUSE SECURITY 

Mr. Serrano. All right. Thank you. 
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Let me ask you a local question. In fiscal year 2011 the adminis- 
tration requested funds for various upgrades of the Moynihan 
Courthouse in Manhattan, New York, including a new security pa- 
vilion. Unfortunately, this project was not funded in fiscal year 
2011, and the administration has not requested funding to finish 
the project in 2012 and 2013. I believe this new security pavilion 
to be an urgent necessity, since the Moynihan Courthouse hears 
numerous cases involving national security interests and is cur- 
rently home to more Federal judges than any other courthouse in 
the country. 

Why was funding not included to complete this project for the 
last 2 years? Has GSA been working with the Federal judiciary to 
determine a way to move this project forward? 

Ms. Johnson. I am going to let Commissioner Peck answer that 
so you will get better, accurate details. 

Mr. Peck. Okay. As I think you know, in fiscal 2012 the Con- 
gress provided us with funding for a slew of security projects in 
Federal courthouses; and you are absolutely right, the Moynihan 
Courthouse does have an awful lot of high visibility, terrorist-re- 
lated trials. It is in an area with, as you all know, both State and 
Federal courthouses that get a lot of high-visibility trials. 

One, I guess I want to start by saying that we do have tremen- 
dous security between the New York Police Department and the 
Federal Protective Service and the U.S. Marshals. We have an 
awful lot of security in that area. The Moynihan Courthouse, when 
it was built, had a lot of security built into it. It is one of our new 
era courthouses that has different circulation systems for prisoners, 
for jurors and jurists, and for the public. So we believe it is a se- 
cure building. 

The money that we have had to put priorities on for security we 
are putting into courthouses around the country that are older, 
that never had separate security systems, that do not have the 
kinds of electronic surveillance and those sorts of things to require 
the security. So the bottom line is the Moynihan Security Pavilion 
is a need that we will get to. It is just not as high up on our pri- 
ority list right now as some other projects. 

Mr. Serrano. And is that because you rely on the New York City 
Police Department to give you the security? 

Mr. Peck. No, sir, it is the U.S. Marshals and Federal Protective 
Service first. But all I am saying is we are in a security precinct 
there in which we get the added reinforcement, that NYPD also 
has a lot of surveillance and barriers and personnel in the area. 

Mr. Serrano. Do you know if local authorities have been asking 
for the pavilion? 

Mr. Peck. My understanding is, and we have had conversations 
with the U.S. Marshals, that they are confident that the building 
is secure as it is. There is no question that a security pavilion — 
mind you, there is a lot of security in the building. A security pavil- 
ion bumps the security out a little bit farther out into the public 
area than it is now, when the security hits you as you walk in the 
front door. We would like to get it a little further out. I am not say- 
ing that this is not — this is not — it is not a good idea to put the 
security pavilion on. Just given the funding that we have, we have 
priorities in other places that at the moment top the Moynihan Se- 
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curity Pavilion. We have talked to the courts about this a lot, and 
we are still looking at other means, including a reduced-scope 
project that we might be able to fit in with reduced budgets. 

Mr. Serrano. Now, do the courts still ask for this project to be 
completed? 

Mr. Peck. At least as recently as last year, at least I believe the 
chief judge of the District Court has asked for it, yes, sir. 

Mr. Serrano. I think you could understand why a lot of this con- 
cern is shown. I mean, it is New York City. We know it is the tar- 
get; that has been clear throughout the world. And folks want to 
make sure that everything is as secure as it can be. I think when 
you say you have other priorities, that word troubles me a little bit 
because that is what happened after 9/11, that there was the — all 
the support that New York City and that region got, and we are 
very grateful for that from the whole country and from the world. 
And then after that we saw dollars begin to be spent in other 
places at a higher rate than in New York City for security reasons, 
and people kept asking, well, yes, we have to secure every part of 
our country, but, you know, are some of those places known tar- 
gets? 

Mr. Peck. Congressman, but the reason I said — and no one dis- 
putes that this is — it would be hard to cite, I think, another court- 
house area that has had more of those high-visibility trials. We 
have security issues in other parts of the country with drugs and 
gangs and those kind of things which are pretty difficult also. So 
I am not saying we do not need security. What I am saying is that 
we and the people who know a lot more about this than I do be- 
lieve that the security there is adequate to the threat, that you 
could always add more things, but that we are fully secured as it 
is, whatever that — and I grant you, whatever that means. No one 
quite knows what full security is because no one quite knows what 
all the threats are, either. 

CONTRACTOR ACCOUNTABILITY 

Mr. Serrano. Right. All right, thank you. 

Something we hear a lot about on this subcommittee is cost over- 
runs and poor performance by contractors. Often these are the rea- 
sons cited when big IT contracts fail. What is GSA doing to provide 
more transparency and accountability on the part of contractors? 

Ms. Johnson. Are you referring to anything in specifics or is this 
an overall question? Do you want to talk about this? 

Mr. Kempf. Let me tell you some of the things that we are doing 
with our customers that might help them with that. And I would 
really point to some of the support that we are giving our customer 
agencies that use our GWACs, governmentwide acquisition con- 
tracts, which are IT contracts, and the schedules program. 

I think for GSA, one of the things that our customers have been 
asking us for more of these days is actually support, so we are ac- 
tually reaching out to them to help them with the requirements, 
we are actually helping them with ordering procedures and those 
types of things. We actually developed in the last year two — and 
actually implemented in the last year two training programs 
around the schedules. One is a general training for how to use the 
schedules, which I think was really necessary so that people under- 
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stood how to use the schedules appropriately and how to get better 
end results. 

Secondly, we worked with them on how to use advanced sched- 
ules, so things like blanket purchase agreements, broad solutions 
rather than buying just a thing. So I think these are the kinds of 
things that our customers have been asking us to help them with 
to produce better end results at the end, and, you know, we have 
been doing that. We actually have some people embedded with 
some of our larger customers to actually provide them face-to-face 
support every day in some of the larger installations that are using 
our contracts more and more. And then we have customer outreach 
through our customers’ accounts at research offices, and we have 
also been working on social media with something called Interact 
on GSA.gov where customers can actually write in and ask and get 
immediate responses on questions and concerns that they have. We 
have a GSA You-Tube that I think at this point has over 53 
Webinars on how to use the schedules and how to use them appro- 
priately, and the GWACs to actually provide them better informa- 
tion about how to employ the tools that we have to get better re- 
sults. 


ACQUIRING LEASED BUILDINGS 

Mr. Serrano. Thank you. Your fiscal year 2013 request includes 
$56 million to purchase two leased buildings and bring them into 
the Federal portfolio. This seems to be a move in the right direc- 
tion. Can you tell us if you anticipate being able to bring more 
leases under Federal ownership and how you calculate the benefits 
of buying these buildings? You know, this is totally out of left field 
here, but I just thought of something. When Members of Congress, 
for instance, set up an office in a Federal building, they pay rent, 
right? 

Ms. Johnson. They do. 

Mr. Serrano. Okay. I was just checking. 

Mrs. Emerson. Do you know how much my rent went up? We 
had to move out of the Federal building. 

Mr. Serrano. Here I thought I should get a Federal building 
built so I could 

Mrs. Emerson. (Inaudible) had trouble, too. 

Mr. Serrano. Really? All right, I take back moving into a Fed- 
eral building. But on the other question, the two buildings in the 
portfolio and 

Ms. Johnson. We have put money in the budget with respect to 
purchasing two buildings, one for the IRS and one for the Depart- 
ment of Agriculture, both of which are very good deals, and we will 
get some substantial below-market value on them as it is unfolding 
now. I am not sure how we are looking forward. We would like, of 
course, to bring more agencies in off leases and into Federal build- 
ings, and if purchasing buildings is one way of doing it, that would 
be great. We would obviously have to ask for explicit budget for 
that. 

Mr. Peck. One of — in a number of cases we have — I was going 
to say in a couple of cases we have been able to negotiate below- 
market purchase options on the buildings. That is generally when 
they are worth buying. The budget scoring rules do not allow us 
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to negotiate for a firm purchase option that is below the market 
value at the time we want to exercise the purchase option. At least 
the most recent example of a terrific building purchase we did is 
one we just closed here in Washington. We bought what is now 
called State Annex 1, the Columbia Plaza building, and we had a 
purchase option that went back to 1990 before the Budget Enforce- 
ment Act was passed, and we got the building for much less than 
fair market value. 

The two we are proposing here, too, are below fair market value, 
and they are very — we negotiated a good lease at the time. And 
there should be opportunities to do that in other places where we 
feel we have a permanent need for the space in that area, but, 
again, where it is — and sometimes even if we could just pay the full 
market value of a building, it might make sense for the Federal 
Government to own it. 

Mr. Serrano. Maybe my problem. Madam Chair, is that I sim- 
plify things, maybe not, in some cases, wondering what the full ex- 
tent of my simplification may be, but, you know, you have a Fed- 
eral building, you have Members of Congress, you have Federal 
agencies, why should anybody pay rent, right? It goes from that pot 
to that pot, but I guess 

Mrs. Emerson. Well, and you know, interestingly enough, we 
had this issue with our new Federal building in Cape Girardeau, 
which is really just quite lovely, but then the Social Security Ad- 
ministration had to build their own building as opposed to just 
moving into the Federal building, and it was primarily because it 
was, quote unquote, law enforcement-related, and therefore it was 
going to — that was problematic. It was even problematic originally 
for the Senators and me to move into that building because it was 
more or less dedicated to law enforcement, but then they realized 
that they wanted the rent. 

Mr. Serrano. So that is where you moved to? 

Mrs. Emerson. Well, we did originally, but we just moved out be- 
cause we cut our budgets, as you recall, and we could not afford 
the increase in rent that we were going to be. 

Mr. Serrano. Try New York. Try renting in New York. 

Mrs. Emerson. Oh, I know. 

Mr. Serrano. Anywhere in New York. 

Mrs. Emerson. But I have four offices, and so 

Mr. Serrano. I think I have the solution, if you do not mind me 
discussing our private things. Just make Yankee Stadium in my 
district a Federal building, and then I will move in there, right 
next to the Steinbrenners. 

Mrs. Emerson. Would that not be so fun. You could set up 

Mr. Serrano. My window would look out to a game and it would 
not be improper, right? Thank you. 

Mr. Peck. We do have office space overlooking the Washington 
Nationals ballpark. It is in leased space, however. 

Mr. Serrano. That is a little bit out of my district. 

Mrs. Emerson. You know, I mean, I do not disagree with the 
concept of buying those buildings. If you get them below fair mar- 
ket value, it actually ends up being a good investment. But of the 
$56 million you were requesting to purchase those two buildings. 
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does that also include renovation costs, upgrading or updating 
those buildings or anything like that? 

Mr. Peck. No, it does not, but in both cases, I mean, we have 
made the decision on the — after inspecting the buildings and be- 
lieving that they do not need significant renovation work going for- 
ward. 

Mrs. Emerson. So you do not need any increase in budget to ren- 
ovate those? 

Mr. Peck. Well, I am not saying we will not in subsequent years 
say we need some minor renovation work on the buildings, but at 
the moment they are in good shape. 

Mrs. Emerson. Are they usable now, though? 

Mr. Peck. They are usable and being used. They are fully occu- 
pied. 


CLOUD COMPUTING 

Mrs. Emerson. I am feeling really bad that we did not ask Com- 
missioner Kempf more questions, so I want to go back to this Cloud 
computing. 

Mr. Serrano. He does not feel bad. 

Mr. Kempf. I am not really upset. 

Mrs. Emerson. All right. You know, to make it all fair. Let me 
just go back to Mr. Serrano’s Cloud computing question because, I 
mean, this is a fascinating, and it is just a whole new something. 

Mr. Serrano. Cloud. 

Mrs. Emerson. Cloud. But you all had succeeded in migrating 
your email account to a cloud service last July, I believe, Wt not 
all cloud procurements have gone smoothly, including your own. In 
November you all had to reissue an REP after bid protests, and 
then just last month the Department of Interior reissued an REP 
after a year-long legal dispute. So let me just ask you a couple of — 
well, first of all, tell the Subcommittee about your experience with 
Cloud services as both a user and a service provider to other agen- 
cies. 

Mr. Kempf. Well, as a user of the Cloud email solution that we 
have, you know, I was relatively surprised at how quickly and effi- 
ciently we moved over into the Cloud, and I think that was because 
of some of the work that our CIO did in terms of the training and 
the transformation work, change management work ahead — and, I 
might add, at a relatively low cost. And one of the things we did 
was rely on the smart users we had internally. 

So just before the transition there were a lot of training opportu- 
nities, most of them Webinars, but if you walked throughout our 
building you saw people with T-shirts on, I forget exactly what they 
said, but something like “Ask Me, I Know, I am an Expert.” So we 
had our own people who understood. 

Mrs. Emerson. Like the geek squad? 

Mr. Kempf. We had kind of like our own internal geek squad 
who could help people as they moved in and had questions as we 
transitioned, and we transitioned over a weekend. So you left on 
Friday, you showed up on Monday, everybody’s email worked, ev- 
erybody got in, and it went actually relatively smoothly. So as a 
user, it was relatively uneventful. 
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I think some of the other agencies — ^you know, I think one of the 
real values that we had was then we took that, and we started 
sharing that knowledge, that expertise, and that result with the 
other agencies and then some others decided to move along in. We 
then embarked on an email as a service, BPA, that we were doing 
under the schedules contract. It was protested. I think we are get- 
ting close to an award soon on that one. 

But I think, you know, one of the values of GSA going first is 
we can share that expertise, we can share that information. And 
back to Congressman Serrano’s question, one of the things that the 
Federal Acquisition Service has is a group called Assisted Acquisi- 
tion Services, and with respect to IT, they do primarily IT and pro- 
fessional services work, and I think one of the values that they 
have is that is the only work that they do generally. So agencies 
that do not have particular expertise or do not do IT projects a lot, 
it is a resource where they can come to where they can get people 
understanding IT marketplace and buy in that marketplace every 
day and can share their expertise as they have helped agency after 
agency with cloud projects or other IT projects where some of the 
agencies may be making, you know, inner — you know, buying every 
5 years or buying specific things that they do not have expertise 
in, we can lend that expertise to them. 

Mrs. Emerson. So I think you were suggesting that you all 
would save about $15 million as a result of this. Have you started 
to realize any of those savings yet? 

Ms. Johnson. I believe in the sense that we have decommis- 
sioned a number of our servers, in some of that respect we have 
begun to realize some savings. That was a projected 5-year cost 
avoidance savings number, and, yes, I think I can get you more de- 
tail on what we are actually realizing. 

Mrs. Emerson. Sure, I would love to get that if you could get 
that to us. 

[The information follows:] 

Cloud Computing 

Last June, GSA switched to Google’s cloud-based platform, moving 17,000 mail- 
boxes to the cloud. With the transition to “Google Apps for Government” and e-mail 
in the cloud, GSA employees can securely access e-mail from almost any device, in- 
cluding home computers, tablet computers and smartphones. This has expanded the 
ability of the GSA workforce to work away from a traditional office. 

Moving to the cloud has made GSA more resilient and ready to deal with unex- 
pected challenges. The new system makes GSA better prepared for emergency situa- 
tions such as COOP situations and weather events because employees can carry out 
their tasks without interruption since they do not need to be in the office to access 
their work tools. 

Over the next 5 years, we expect to spend approximately $15 million less as a 
result of the conversion to Google. 

We are still shutting down and transitioning the back-office operations of the old 
system to Google (e.g., archives, mail distribution lists) so we have not yet begun 
to fully realize the savings. 

Mrs. Emerson. Did you all award yet that contract for the REP 
that was reissued in November? 

Mr. Kempe. No, that is still out. I believe it is coming this spring. 
So it should be — it is imminent. 

Mrs. Emerson. Have you — okay. Okay. And then let me also ask 
you — I mean, I am not sure how to ask this question. How do you 



294 


go about offering cloud services to other agencies, or what kind of 
cloud services do you offer I guess is a better way of putting it. 

Mr. Kempf. Well, let me answer that in a couple of ways. I think 
most of the IT services that the government needs can be bought 
through many of our existing vehicles, like the IT schedules, like 
the GWACs, like the network services contracts, so in many cases 
what the government needs is already 

Mrs. Emerson. Being offered? 

Mr. Kempf [continuing]. Being offered somewhere. It is a matter 
of how you want to design the procurement, how you might want 
to align the pricing or the way that industry is offering it. So we 
have done something. So we have an infrastructure as a service, 
BPA, which is around cloud, and it is specifically priced items, so 
it is precompeted and the agencies can buy specific services, and 
they are priced advantageously. 

Some of the other things that we are doing, you know, with IT 
is we are moving into strategic sourcing in some of the IT. So, for 
instance, on software publishing, we are working on some of the 
major software publishers to get pricing across the entire Federal 
Government. We are also setting up in our Atlanta office hardware 
purchasing for specific hardware to get strategically sourced pricing 
for hardware. 

So there are a lot of ways we can approach this. One is, you 
know, doing by example and then sharing our expertise to help the 
other agencies understand how to do it or learn from whatever we 
learned when we did it. The other thing we can do is design actual 
procurements or strategically source procurements or BPAs or 
other mechanisms where they can buy it more easily because we 
have precompeted it in a fashion that they can just buy it very 
quickly and efficiently. 

GOVERNMENT- WIDE CONTRACT PRICING 

Mrs. Emerson. So how does that work exactly? I mean, do you 
just simply inform the chief administrative officers or whoever the 
person, whoever is the CIO or whoever it is in charge at each agen- 
cy, that you have already precompeted this, and so therefore you 
should take it, or we are offering it to you? 

Mr. Kempf. There are a couple of mechanisms that we are doing. 
One, there is a strategic source and working group which is spon- 
sored primarily from the Chief Acquisition Officers Council, and 
that we have a lot of projects ongoing under that. We also work 
with the IT community, with the CIO Council around some of these 
strategically sourced items that we are working on or specifically 
with some of the Cloud solutions, so we are working with some 
subgroups that the CIO Council has set up. 

Mrs. Emerson. So when you precompete or when you actually 
negotiate a contract with whatever company is offering the serv- 
ices, is the price that you — I would think that the price that you 
come to agreement on then would say, “okay, you are going to have 
X number of agencies or what have you”. But if you are not able 
to mandate that those agencies use it, then how do you reconcile 
it at the end? 

Mr. Kempf. Well, that always is the difficulty, you know. What 
comes first: the governmentwide commitment or the good pricing? 
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Mrs. Emerson. Right. 

Mr. Kempf. And we have struggled with that because the agen- 
cies have not always — you know, they will say 

Mrs. Emerson. Have not bought into it. 

Mr. Kempf. Show me the price, and then I will come, and the 
industry says, show me the requirements, and then you will get the 
good price. So we have been working through that issue. One of the 
mechanisms we have come to is actually letters of commitment 
from the agencies saying we will come, we expect to be moving into 
this, and the industry can see that there is, appears to be a lot of 
movement toward coming on to the vehicle once it is awarded. 

I think our experience with the office supplies II was rather in- 
structive in the marketplace because some of the companies de- 
cided to hold back or not offer the best prices, and then, lo and be- 
hold, when we actually awarded it, many of the agencies came in 
because we actually did get prices that were very advantageous. 
And then those who did not get awards have been very dis- 
appointed that the agencies did follow through and actually have 
been using it. 

Mrs. Emerson. Do you think as a result of those court cases or 
the Justice Department settlements, one with Oracle and one 
with — oh, what is the other name, I cannot remember — with 
NetApp, that perhaps you are getting better pricing now as a result 
of those actions taken by the Justice Department to resolve con- 
tract fraud allegations? 

In other words, you know, you were getting — let’s just say that — 
let me think of how I can say this nicely and not use bad language. 
DOJ settled with those two contractors that you were supposed to 
be getting the lowest price, and you were not getting the lowest 
best price, and therefore, you know, there were two huge settle- 
ments or judgments in favor of the United States Government. Has 
that helped kind of get other contractors with whom you work to 
realize that it does not pay to try to rip the government off? 

Mr. Kempf. Well, I would always agree that I think enforcement 
of fraud provisions is a signal to companies that they ought to com- 
ply with all the laws and regulations. I would hope that our efforts 
around better pricing, both at the GSA level under their schedules 
and also our support of the customers to get better competition 
would also further engender that. 

I think we have been doing some things lately that will really 
impact this. This week we are actually launching a course for all 
of the contracting officers that actually award the schedules, both 
within GSA and VA, on how to award contracts. And we have 
never had a specific training, 5-day training course for those folks 
that do those type of schedules, and we believe that that will in- 
crease the consistency, get better pricing. 

We have also launched a pricing tool at their disposal which will 
help them with both horizontal and vertical pricing, that will help 
them understand the marketplace better and get better prices at 
the onset where the schedule prices are negotiated. Also, we have 
been doing some outreach with our customers and training, and at 
present we have trained over 4500 contracting officers since last 
March on how to use the schedules better. And I think some con- 
tracting officers were not effectively trained on how to use the 
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schedules most appropriately, because the competition actually 
does occur at the actual task order level. 

So understanding how to get a better price for the volumes that 
they are buying and how to buy better, you know, and when we 
are talking about both the VA and GSA, we are talking about $50 
billion worth of spending, so getting those contracting officers the 
tools and expertise they need to get a good result at the end is very 
important for us, and we take that seriously. We have actually 
partnered with DAU and FAI to try to get that training into the 
courses that they offer as well. 

Mrs. Emerson. Just sort of an arbitrary question. How many 
contracting officers do we have in the Federal Government? How 
many do you all have? 

Mr. Kempf. Within Federal Acquisition Service, I believe we 
have 800 contracting professionals. 

Mrs. Emerson. Do you know how many we have government- 
wide? The 4500 you just mentioned, that does not involve the De- 
partment of Defense, I would assume? 

Mr. Kempf. Some of those that were trained were in DOD as 
well. I do not know what that number is off the top of my head, 
but it is in the tens of thousands. 

Mrs. Emerson. Or more? 

Mr. Kempf. I think it is — my guess would be somewhere between 
40 and 80, I do not know. 

Mrs. Emerson. I appreciate that. I have got one more question 
to ask, and then I have a whole lot of questions I want to submit 
for the record that we would like to have an answer back in 30 
days. 


CONDEMNATION 

And this has to do with Norfolk, so this is a Commissioner Peck 
question, I believe. In 2010 you all exercised the Federal Govern- 
ment’s eminent domain authority to seize land in Norfolk, Virginia, 
that a jury decided was worth $8 million more than your esti- 
mation of the fair market value. And so now that that land is part 
of our inventory and it is a vacant property and will stay that way 
because you have not either submitted a prospectus yet — unless 
you have since we wrote this question — to or a funding request to 
the committee for construction of the project. 

So do you think $20 million to purchase vacant property is the 
best use of GSA construction funds? 

Mr. Peck. Well, I was going to say could we talk about the Cedar 
Rapids Courthouse, which we are bringing in under budget, and 
San Diego which is ahead of schedule? 

Mrs. Emerson. I am more than happy to give you credit where 
credit is due. However, this 

Mr. Peck. The Norfolk Courthouse, the story here is that we felt 
we needed a site when we originally took a look at what we needed 
to build a new courthouse in Norfolk because the existing building 
is old, does not have the appropriate security or the courtrooms 
that meet our standards anymore. But when we went to look at the 
site — and this is unusual and unfortunate that we could not reach 
an agreement with the landowners to purchase the site, so we went 
to condemnation, something which is a last resort. In this case we 
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were somewhat surprised, for whatever reason by the jury decision, 
which awarded a lot more money for the product than we have. 

The other unfortunate side of this is that while we have — while 
this has been on the court’s priority list for sometime, we do not 
have the funding to go ahead and build a building. So you are abso- 
lutely right that we now have a site, and we do not know when we 
are going to be able to move forward with the project. And so I do 
not know how long we will be holding onto this excess property. 
This is not a great way to go forward on a building project. As we 
said on St. E’s, you want to be able to move forward as expedi- 
tiously as possible. 

Mrs. Emerson. So do you think it is possible for us to turn 
around and sell this $20 million property and at least break even 
on it? 

Mr. Peck. I am actually planning to go down there within the 
month and just see where we are on the whole plan for the project. 
I would be happy to 

Mrs. Emerson. If you could get back to us, that would be super. 

[The information follows:] 

Norfolk, VA Courthouse Project 

GSA is still reviewing a plan for this property and will work to keep the Com- 
mittee apprised of any updates. 

Mrs. Emerson. But in a larger sense, if you will, do you think 
the GSA should be able to seize land through condemnation or emi- 
nent domain if you have neither the authority nor the funding to 
even build on that land beforehand? 

Mr. Peck. Well, I will distinguish two things. I think you are 
talking about the congressional authority. The Federal Government 
obviously has the legal authority to do condemnations, and we need 
that. 

Mrs. Emerson. But you had no authority to build something on 
it, did you? 

Mr. Peck. In this case, did we have the prospectus approved? 

Voice. We had site and design. 

Mr. Peck. We had the authority to move ahead to acquire a site. 
But the other I want to say because I have said it to the House 
Transportation and Infrastructure Committee, in this case the con- 
demnation went ahead on a site with an amount — at a potential 
amount of money that was beyond the authorization that we had, 
and that was 

Mrs. Emerson. You did not have authorization for construction? 

Mr. Peck. Correct, we did not for authorization. We did have it 
to acquire a site. We acquired a slightly different and larger site 
than what we had contemplated when we submitted the prospectus 
which was approved. I believe we should have gone back, and I 
have told this to House T&I, we should have gone back and clari- 
fied what it was we were going to do because it was a different, 
very different, it was a different site than we had described. 

Mrs. Emerson. Well, it just seems to me that the $20 million 
could have helped us on St. E’s and all sorts of other things that 
we want to do. 

Mr. Peck. Once you go to condemnation you are at the mercy of 
the jury, but, you know, that is the way our system works, and we 
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have to — I believe here we did not factor into account the risk that 
the jury would not believe what the appraiser believed the site was 
worth. There is another appraiser issue. 

Mrs. Emerson. But is there not some other way that you could 
have done it? 

Mr. Peck. You could acquire an option on a site, you could try 
to acquire the option rather than going ahead and doing the full 
purchase. 

Mrs. Emerson. Especially when you did not have the authoriza- 
tion to construct anything on it. 

Mr. Peck. Right. And one of the problems we have in the way 
we move forward — I do not have a solution to suggest — is that we 
often do a bifurcated approval process on a project. We get the ap- 
proval for site and design, design the building, and then put the 
plans on the shelf waiting for construction authorization, which can 
sometimes be years and years and years. 

Mrs. Emerson. And how much does it cost to do that first part? 

Mr. Peck. It depends on the site, but design as a percentage of 
a building project is — well, by law we cannot spend more than 6 
percent of the value on architecture plans. But if you include all 
the other stuff it is around 10 to 15 percent of the eventual cost 
of a project. 

Mrs. Emerson. So that is kind of money down the rat hole. 

Mr. Peck. Sometimes. 

Mrs. Emerson. Sometimes. All right. I appreciate that and we all 
have a lot to get back to us, and we will look forward to getting 
that. 

The only other thing that I am going to say, we have questions 
for the record to submit and Joe might have some further ques- 
tions. I want to submit my questions for the record, and I have sev- 
eral with regard to your ratings system review, LEED 2012, factors 
that you consider when evaluating different rating systems and the 
like that I just want to make sure that we are actually, in the long 
run, evaluating things well enough to know if we are going to save 
money by spending more in the long term. So thank you all very 
much. 

Mrs. Emerson. Mr. Serrano. 

TRANSPARENCY WEBSITES 

Mr. Serrano. Thank you. Let me ask you just two quick ques- 
tions. What are some examples of the increased transparency that 
GSA supports through data Web sites such as USAspending.gov? 
What kinds of information are taxpayers accessing now that they 
could not see before? 

Ms. Johnson. USAspending.gov allows taxpayers to see budgets, 
they can see budgets by agency, there is a whole lot more financial 
data available to them. And in some of the other accounts, for ex- 
ample, performance.gov, they are able to see what our management 
goals are, how agencies are being — what they are expecting to be 
able to do in the next year and what they are committing to doing. 
So there is more of a sense that the citizen can sort of see what 
you are intending to do, where your money is, and kind of put that 
picture together. 
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SEQUESTRATION 

Mr. Serrano. Okay. My last question, I understand that you are 
not supposed to tell us the impact of sequestration, even though it 
is the law and it will take effect absent congressional action in Jan- 
uary. So let me ask this in a way you can answer it perhaps. What, 
hypothetically, would GSA do if its budget was cut by approxi- 
mately 9 percent in January? Would you be able to honor the 
leases you signed, for instance? 

Ms. Johnson. If our budgets were cut further from our request, 
let me say that our rental of space account, right now 97 percent 
of that is committed to contracts. So any further cut on that we 
would be incurring expenses against those contracts to, you know, 
renegotiate or manage or whatever. 

In our building operations account, 70 percent of the account is 
under contract. The remaining 30 percent is our internal manage- 
ment. We are working on our travel, we are working on our man- 
aged services contracts, we are shaving back substantially. But I 
think that big 70 percent and that big 97 percent is going to tell 
you a lot of the story. 

Mr. Serrano. Okay. Thank you so much. Thank you for your 
service, thank you for being at this hearing. I think I have one or 
two questions for the record. That is it. Thank you. 

Ms. Johnson. All right, thank you. 

Mrs. Emerson. Thank you all so very much, really appreciate it. 
I did not purposely try to give you all a hassle, but we appreciate 
you getting back the information that we have requested. 

[The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on the General Services Administration FY 2013 Budget 

Questions for the Record Submitted by Chairwoman Jo Ann Emerson 

BUILDING OPERATIONS AND RENT 

In November, the Administration requested a funding anomaly during a 2011 continuing 
resolution for GSA’s Rental of Space and Building Operations activities. Congress did not 
provide these additional funds and, as it turns out, GSA did not need them. 

Question: How GSA was able to successfully operate without these additional funds? What 
kind of expenses did GSA delay, eliminate, or reduce? 

Response: GSA’s PBS took several actions to operate within the Continuing Resolution funding 
levels during the first quarter of FY 2012. Since the CR expirations were in the middle of the 
month, PBS shifted the timing of monthly obligations and payments, where possible, to align 
with funding availability. PBS constrained and postponed hiring, as well as travel for training 
and mission-related activities. PBS also benefitted from an unseasonably warm first quarter, 
which resulted in lower than anticipated utility and snow removal costs. In addition to reducing 
obligations, PBS was able to successfully operate with reduced funding levels because available 
balances from prior years were much higher than anticipated due to recoveries of previously 
obligated funds. 


Congress also did not provide GSA with its full 2012 request for either Rental of Space or 
Building Operations. 

Question: Have there been any or do you anticipate any cuts to essential services or reductions 
in the number of Federal employees as a result of funding levels below the 2012 request? 

Response: The Administration directed agencies to make additional reductions in travel, 
administrative support costs, and contracts.' GSA’s PBS began making reductions in FY 201 1 
and continues into FY 2012. GSA efforts to meet the goals of the Administrative Cost Savings 
initiative made it possible for GSA re-allocate funds within the Building Operations allocation to 
maintain all essential services at the current levels and have not necessitated reductions to the 
number of Federal employees. 

Similarly, in recent months, GSA and its customer agencies continue to place additional focus on 
consolidating current occupancies and curtailing new space and expansions, where possible, 
while still fully meeting agencies’ mission requirements. These consolidations have allowed 
GSA to operate the Rental of Space program at the appropriated funding level. 


‘ Office of Management and Budget Memorandum on Fiscal Year 2012 Budget Guidance, June 8, 2010; Office of 
Management and Budget Memorandum on Reduced contract spending for management support services, November 
7, 2011. 
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EVALUATING APPRAISERS 

Question; Before GSA engages a contract with an appraiser, does GSA evaluate the past 
performance of appraiser, especially with regard to how closely an appraiser’s valuation 
compares to the actual sale price? 

Response: GSA engages appraisers for a variety of purposes: Fair Annual Rent appraisals, Fair 
Market Value appraisals. Acquisition, Condemnation, Disposition, and others. Consistent with 
good contracting practices, we evaluate appraiser’s past performance on a number of important 
metrics, such as timeliness, quality of the analyses and report, price, responsiveness to questions, 
validation of professional references and credentials, and qualifications of key personnel. As 
required by CFR 41 § 102-75.3 1 0, appraisers must be experienced and qualified. Past 
performance is part of the selection process. 


ACCREDITATION FEES 

Question: How much has GSA paid third-parties for green building accreditations? Please 
provide a table of the annual amount paid, the number of accreditations, and the third-party 
organization for fiscal years 2007-2011. 

Response: GSA pays fees to third parties for our buildings to receive LEED or Green Globes 
certification. There are currently 29 LEED certified buildings in GSA’s owned inventory, and 5 
Green Globes certified buildings; these certification costs are shown below. LEED certification 
fees are based on building square footage. The below FY 2009 Green Globes certifications were 
based on a flat fee, and the FY 2010 certifications reflect their new fee structure based on 
building square footage. 


Fiscal 

Year 

Amount Paid 

Number of 

Building 

Certifications 

Third-Party 

Organization 

2007 

$3,152 

1 

USGBC 

2008 

$37,557 

4 

USGBC 

2009 

$70,730 

6 

USGBC 

$10,500 

3 

Green Globes 

2010 

$61,259 

9 

USGBC 

$14,800 

2 

Green Globes 

2011 

$60,475 

9 

USGBC 
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GSA RATING SYSTEM REVIEW 

The Energy Independence and Security Act of 2007 requires GSA to evaluate different 
sustainable building rating systems to determine which is the most credible rating system to meet 
its needs. It’s my understanding that as a result of the last review GSA selected the US Green 
Business Council’s LEED rating system, but there are competing third-party certification 
systems and GSA should guard against becoming a captured agency. 

Question: Has the GSA begun its required evaluation of the rating systems it uses? 

Response: Yes, GSA has begun the required evaluation of the rating systems. 

Question: Can you comment on which rating systems GSA is evaluating? 

Response: Three rating systems are being evaluated for new construction, renovations and 
existing buildings: USGBC's LEED systems, GBl's Green Globes systems and the Living 
Building Challenge. 

Question: What factors will GSA consider when evaluating the various rating systems? 

Response: The criteria used to evaluate the systems were developed based on the EISA Section 
436(h){2) basis and include the following categories: 

Independence 

Availability 

Verification 

Transparency 

Consensus based 

National Recognition 

System Maturity 

Robustness 

Tools and Standards 

Usability 


Question: When does GSA anticipate completion of its evaluation? 

Response: GSA anticipates releasing the final evaluation in the late spring/early summer 
timeframe. 
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LEED 2012 

Recently, as part of its LEED 2012 initiative, the US Green Business Council submitted for 
public comment updates to its LEED rating systems. 

Question; Has the GSA conducted any analysis of the LEED 2012 initiative to determine 
whether it is consistent with GSA’s green building goals? 

Response: GSA has not conducted a detailed analysis of LEED 2012 because it is only in draft 
and subject to change. 

On May 3rd, GSA published its newest Green Building Certification System Review per the 
requirements of Section 436 of the Energy Independence and Security Act of 2007 (EISA), GSA 
commissioned the Pacific Northwest National Laboratory to conduct a fact finding review of all 
green building certification systems and standards currently in the market. The study identified 
three certification systems that met the minimum requirements expectations of a green building 
certification system as set by EISA: Green Building Initiative’s Green Globes® (2010), U.S. 
Green Building Council’s Leadership in Energy and Environmental Design® (2009), and the 
International Living Building Institute’s Living Building Challenge™ (2011). LEED 2012 was 
not considered in the review because, at the time of the study, had not been finalized. 


A copy of the Green Building Certification System review can be found 
at httD://www.gsa.gov/gbcertificationreview 
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WORKING CAPITAL FUND 

Question: Please provide a table of how much each GSA customer is paying into the Working 
Capital Fund (WCF) for fiscal years 201 1-2013 by WCF office. Please provide the methodology 
for dividing cost among GSA customers. 


Response: The following tables outline the anticipated collections from each GSA customer for 
fiscal years 2011-2013 by Working Capital Fund (WCF) office. Note the actual obligations may 
be higher due to prior year recoveries and unobligated balances carried forward and the fiscal 
years 2012 and 2013 bills may be adjusted based on specific requests from the GSA customer to 
adjust the level of service provided by WCF offices. 

FY2011 


WCF Staff Offices 

FY2011 Total 
Bill ($ in '000) 

GSA Customers 

PtA)lic 

Buildings 

Servflce 

Federal 

Acquisition 

Sendee 

Office of 
Goverrwnent- 
wkte Policy 

Office of 
Citizen 
Services and 
Information 
Tech. 

Office of 
inspector 
General 

Operating 

Expenses* 

Offier** 

OCO 

183,365 

93.453 

66,166 

3,372 

1,157 

1,704 

1,567 

15,946 

CFO 

103,888 

42,061 

56,585 

1,343 

503 

1,120 

1,203 

1.072 

CPO 

83,322 

49,689 

24,238 

1,371 

463 

2,178 

1,067 

4,314 

OGC 

28,382 

18,115 

7,666 

655 

156 

144 

1,523 

123 

OOP 

20.713 

7.995 

6.791 

3,382 

774 

348 

314 

1,109 

OCR 

4,475 

2,623 

1,541 

72 

35 

122 

64 

18 

OERR 

2,532 

1,484 

872 

41 

20 

69 

36 

10 

SBU 

1,971 

1,241 

729 

0 

0 

0 

0 

0 

OCM 

6,403 

1,453 

1,668 

949 

41 

152 

1,273 

866 

Other*** 

26,237 

14.597 

9,727 

462 

227 

659 

376 

190 


mmimm 



11,646 

3,376 

6.496 

7.423 



Note: The Fi 2011 Total Bill excludes external reimbursables. 

*Operating Expenses includes Communications and Uariceting, the Civilian Board Contract Appeals, and the Management & Administration Offices. 
'‘Includes CIO, CFO, and other Staff Offices with Internal Reimbursables. 

“‘Includes offices such as Executive Secretariat and the Office of Inspector General. 


FY 2012 



FY 201 2 Total 
Bill ($ in '000) 


Public 

Buildings 

Service 

Federal 

Acquisition 

Service 

Office of 
Govwnment- 
wide Policy 

Office of 
Citizen 
Services and 
Information 
Tech, 

Office of 
Inspector 
General 



OCIO 

181,057 

96,056 

62,572 

3,090 

1,196 

1,602 

1,647 

15,893 

CFO 

102,041 

40,546 

56,462 

1,488 

551 

1,037 

1,003 

975 

CPO 

81,545 

49,325 

25,299 

525 

463 

1,101 

1,333 

3,499 

OGC 

29,182 

19,237 

8,000 

293 

166 

138 

1,233 

125 

OGP 

17,748 

7,281 

5.404 

3,767 

114 

296 

191 

695 

OCR 


2,978 

1,779 

7 

37 

65 

76 

18 

OERR 

2,871 

1,673 

999 

48 

21 

76 

43 

10 

SBU 

2,064 

1,203 

718 

35 

15 

54 

31 

B 

OCM 

5,751 

1,489 

2,039 

987 

234 

23 

521 

458 

OAS 

3,427 

1,997 

1,193 

59 

26 

90 

51 

12 

Offier**’ 

23,735 

13.207 

8,468 

527 

244 

630 

491 

168 





10.806 

3.059 

5.113 

■Esai 



Note: The FY 2012 Total Bill excludes external reimtwrsables. 

'Operating Expenses includes Communications aid Marketing, the Chilian Board of Contact Appeals, and the Maiagement & Administration Offices, 
“includes CIO, CFO, aid other Staff Offices wrth Internal Reimburs^tes. 


'Includes offices such as Executive Secretarial and the Office of Inspector General 
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FY2013 


WCF Staff Offices 

FY 2013 Total 
Bill ($ in ’000) 

GSA Customers 

Public 

Buildings 

Service 

Federal 

Acqutsitk)n 

Service 

OfRceof 
Government- 
wide Pdicy 

Office of 
Citizen 
Ser\4ces and 
bfcHTnation 
Tech- 

Office of 
bspector 
General 

Operating 

Expenses* 

Offier** 

OCiO 

182,757 

101,073 

57,695 

3,056 

1,795 

1,886 

2,410 

14,841 

CFO 

106,109 

47,427 

52,750 

2.005 

612 

1,180 

1,134 

1,002 

CPO 

84,192 

50,081 

25.691 

1,184 

480 

2,099 

1,027 

3,630 

OGC 

29.407 

18,939 

7,839 

662 

156 

141 

1,545 

125 

OOP 

17,969 

7,521 

5,513 

3.611 

116 

317 

193 

698 

OCR 

5,010 

2.929 

1,733 

82 

37 

138 

74 

18 

OERR 

2,871 

1,679 

993 

47 

21 

79 

42 

10 

SBU 

2,064 

1,207 

714 

34 

15 

57 

30 

7 

OCM 

5,751 

1,115 

1.664 

987 

234 

24 

1,269 

458 

OAS 

5,791 

3,306 

2,003 

96 

43 

159 

85 

19 

Offier*** 

23,677 

13,204 

8,404 

493 

232 

640 

545 

158 

Total WCF Billinq 

$465,596 

248.559 

164,999 

12.255 

3.742 

6,719 

8,355 

20,967 


Note: TTie FY 2013 Tdal Bill excludes external reimbursables. 

’Operating Expenses includes Communications and Mariretng. the Civilian Board o( Contract Appeals, aid the Management & Administration Offices. 
“Includes CIO, CFO, and other St^ Offices Internal Reimhursables. 

*“lncludes offices such as Executive Secretariat and the Office of Inspector General. 


Cost Allocation Methodology 


The costs of the WCF are allocated by the (1) actual dollar amount of a bill for services that can 
be directly tied to customers, (2) workload percentages based on measures of usage, or (3) FTE 
level of the customer office. 


INTEGRATED ACQUISITION ENVIRONMENT 

GSA’s largest budget increase in 2013 is $21 million for continued Integrated Acquisition 
Environment (lAE) development. 

Question: What is the current slate of the various lAE components? 

Response: The Integrated Acquisition Envirorunent (lAE) is a collection of systems used by the 
federal acquisition community, the federal assistance community (which involves loan and grant 
applicants and recipients), state, local and tribal governments, and businesses working with the 
Federal government. Under its mission to ensure that government-wide policies encourage 
agencies to develop and utilize the best, most cost effective management practices for the 
conduct of their specific programs, GSA’s Office of Government-wide Policy (OOP) serves as 
the project manager for lAE with support from the 24 CFO Act agencies, additional small 
agencies, boards and commissions. 

The systems included in lAE range in age from three to nineteen years, averaging nine years old. 
These systems were developed by different agencies or companies and are designed as stand- 
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alone systems. Challenges encountered by the public and federal, stale, local and tribal 
governments while using the systems include: 

• Different login identifiers and passwords for each system - each user must set up an account 
on each system they would like to use 

• Varying user interfaces, each of which have different definitions for key terminology - the 
user must “leam” each individual system they are using 

• Limited online help and reporting capabilities within and across systems - this deters users 
from using lull system functionality and can lead to frustration for system users 

• Inconsistent data across systems - contracting officers must invest time and effort into 
confirming which information on the systems user is accurate 

• Duplication in data entry - as the systems are not integrated, federal officials as well as 
entities working with the government enter the same data two to four times in multiple 
systems 

All systems included in lAE are currently in the operations and maintenance (O&M) phase of the 
life-cycle. This makes upgrading the systems in any significant way a challenge. While minor 
“bugs” are still addressed in O&M, if systems break or reach the end of their lifecycle (typically 
five years after launch) they must be replaced or significantly reworked. Given that the average 
age of these systems is nine years, most of the systems have been utilized past their lifespan and 
require replacement. 

The System for Award Management (SAM) is an initiative to consolidate and upgrade the lAE 
systems into one hosting location with one shared database that requires only one login identifier 
to enter in and access information from all lAE systems. The development for SAM is divided 
into multiple phases, the first of which will be released in June 2012. 

SAM Phase I will consolidate four systems used by anyone who wants to do business with the 
government. These systems contain information related to entity management and the 
exclusions portion of performance and include Central Contractor Registration (CCR) - 
Vendors and grantees wanting to do business with the government are required to register in 
CCR and revalidate annually. Additionally, this application provides payment information 
and validates taxpayer identification with the IRS. This system is 19 years old. This system 
also encompasses Federal Agency Registration (FedReg) - Information about federal 
entities that buy and sell from other federal entities. This system is ten years old. 

• Online Representations and Certifications Application (ORCA) - This web-based 
application allows vendors to enter and aimually update representations and certifications for 
use on all federal contracts. This system is eight years old. 

• Excluded Parties List System (EPLS) - Parties excluded from receiving federal contracts and 
certain subcontracts are identified on this web-based system. Also identified are individuals 
excluded from certain types of federal financial and non-financial assistance, including 
benefits. This system is ten years old. 

As mentioned in the March 2012 report from the Government Accountability Office (GAO), the 
implementation of SAM Phase I experienced delays. One of the reasons for these delays was the 
reallocation of a portion of SAM funding to implement unfunded requirements to support the 
Federal Funding Accountability and Transparency Act (FFATA) and the Recovery Act. 
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Continued reallocation of SAM funds to implement new regulations will result in additional 
financial requirements. 


The FY 2013 budget requests $21 million to continue the work of consolidating and upgrading 
lAE systems through the development and implementation of SAM Phase II. The systems to be 
consolidated through Phase II include: 

• FedBizOpps (FBO ) - The single government point-of-entry for posting solicitations over 
$25,000, allowing commercial business suppliers to search, monitor and retrieve 
opportunities in federal government markets. This system is six years old. 

• Wage Determinations On-Line (WDOL) - This government-wide web site makes Service 
Contract Act (SCA) and Davis-Bacon Act (DBA) wage determinations easily accessible by 
the contracting community. This system is 12 years old. 

• Electronic Subcontracting Reporting System (eSRS) - This system is designed for prime 
contractors to report accomplishments toward subcontracting goals required by their contract. 
This system is seven years old. 

FFATA Sub-award Reporting System (FSRS) - This system is designed to collect subcontract 
and sub-grant award information in compliance with FFATA. This system is three years old. 

The average age of systems to be consolidated in Phase 11 is seven years. Without the $21 
million appropriation requested in the FY2013 Budget, GSA will not be able to consolidate these 
systems, continuing an environment that duplicates data collection and increases burden on both 
the Federal workforce and entities doing or seeking to do business with the Federal government. 

Question: What are the benefits of lAE’s single database architecture and structure to small 
business, the acquisition community, and future statutory data collection requirements? 

Response: To update the systems within lAE (that range from 3 to 1 9 years of age) and create a 
single government-owned database architecture and structure for the collection and 
dissemination of procurement information, GSA invested in the System for Award Management 
(SAM). The investment in SAM provides multiple advantages to agency acquisition officials, 
businesses doing work for the federal government, and the federal assistance (loans and grants) 
community. When this consolidation is fully realized, SAM will provide improved access to the 
accuracy of and the eventual analysis of data in the acquisition and assistance environments. This 
will lead to improvement of transparency and accountability with respect to the federal 
government’s spending of taxpayer dollars. SAM will lower barriers to interaction with the 
government for the American public while providing efficiencies for officials within the 
government that use acquisition and assistance information in making decisions. More 
specifically, SAM provides the following benefits: 

• Improve the User Experience with Single Login and Data Entry - SAM will result in one 
online location for data entry that will increase functionality and accessibility for the federal 
contracting and assistance community. For example, there will only be one input for a 
vendor’s/organization’s name and address, which will be used to support multiple functions 
and appear in multiple reports. A unified system will allow for a single log on and reporting 
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system that enables the acquisition and assistance workforce, and the public to retrieve and 
analyze procurement data and ensure accurate data from the vendors/organizations that do 
business or receive funding from the federal government. The benefit will be realized at the 
conclusion of Phase lin June 2012 with migration and update of CCR; 

• Improve Search and Reporting Capability for all Users by Providing a Single Data Source - 
SAM will enable centralized, normalized data to eliminate potential conflicting values when 
agencies and the public are conducting searches for contract or assistance data. By 
consolidating into one system, SAM will simplify and reduce the number of interfaces that 
each agency must maintain, which is a benefit to the agencies, and the vendors who provide 
agencies with procurement systems. The processes that each of the systems perform are 
being analyzed, and redundancies will be removed. The benefit will be realized for 4 of 9 
systems at the conclusion of Phase 1; 

• Improve Acquisition Functionality and Reduces O&M Costs - While the eight systems have 
provided great value, in some cases the technology is nearly twenty years old and it is 
difficult to make changes quickly and inexpensively. It has become increasingly expensive 
to make changes required by legislation, executive orders and Federal Acquisition 
Regulations (FAR) to existing systems. We anticipate that overall management costs will 
decrease post-implementation of SAM. 

SAM eliminates disparate, stove-pipe applications that are costly for the government to maintain 
and cumbersome for the system users. Phase 1 will provide many benefits, the first of which is to 
improve the ability of businesses and organizations to register with the Federal government. But 
the investment can’t stop there. In order to realize the full cost savings and benefits of this effort, 
investments must be made to complete the project. The agencies and organizations that rely on 
these systems and the overall cost to the government to operate this service will only increase if 
future phases are not exercised. 
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Questions for the Record Submitted by Congressman Kevin Yoder 
BUDGET AND WEBPAGE 

I was checking over your webpage to find the information to the FY 2013 budget proposal and 
couldn’t locate it anywhere. Many other government agencies have documents providing the 
FY 20 1 3 proposal and comparison tables to FY 20 1 2 and F Y 20 1 1 . 

Question: Why is this information not more readily available on your webpage? 

Response: GSA posted the FY 2013 Congressional Justifications on its website www.gsa.gov on 
February 13, 2012. There is a direct link to GSA’s FY 2013 Congressional Justifications at the 
bottom of the homepage under the title “GSA Essentials”. 

Question: In your testimony, you request $23 million above FY 2012 for improvements to IT 
systems modernization. Will that include providing up to date budget information and 
comparisons to previous fiscal years? 

Response: The $23 million request in FY 2013 includes $21 million for the Integrated 
Acquisition Environment (lAE) modernization and $2 million for the Information Sharing and 
Identity Management (ISIM) program. 

EPA REGION VO BUILDING 

As I am sure you are aware, there was considerable concern over the GSA’s announcement to 
move the EPA’s Region VII headquarters from Kansas City, KS to Lenexa, KS. 

Question: What is latest in that situation? I understand that the issue has gone to the courts, so 
I would imagine that you wouldn’t be able to comment on an ongoing case, but if you have any 
new information regarding the situation I would be interested to hear about it. 

Response: The EPA regional office lease was awarded to the highest technical and lowest priced 
offeror on April 4, 201 1 . A GAO protest was filed by Urban America on April 15, 201 1 . GAO 
ruled in GSA’s favor; denied in part and dismissed in part the protest on July 22, 201 1. A 
redacted copy of the GAO decision was issued on July 29, 201 1 for public release (available at 
http://www.gao.gov/products/A98804) 

Unified Government filed a complaint in US Court on July 19, 201 1. The complaint alleged 
violations of Executive Order 12072 and 13514. On March 21, 2012 the US District Court 
granted the US Attorney’s Motion to Transfer to the Court of Federal Claims. 

The current lease expires June 14, 2012 and GSA is in discussions with the current lessor about 
an interim extension until such a time as the court case is resolved. 
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BANNISTER FEDERAL COMPLEX 

Last year I asked you some questions about the status of the U.S. Marine Corps data center that 
is currently located at the Bannister Federal Complex. You had mentioned that a decision was 
going to be reached in the spring of 2012. 

Question. Have any decisions been made regarding the data center and whether this data center 
will continue to be located either at Bannister or somewhere else in MO’s 5* Congressional 
District? 

Response: The U.S. Marine Corps (USMC) is still evaluating long term options for the location 
of its data center operation. USMC’s current occupancy agreement expires in September 2012 
and OSA is working with USMC to extend their occupancy in Kansas City. However, USMC 
is advising OSA officials that a long-term decision is not expected to be made until at least the 
third quarter of 2012, at which time the Navy is expected to finalize its feasibility study/decision. 


OUTSOURCING 

As you mentioned in your testimony, “GSA’s mantra ~ More for Mission — isn’t just about 
finding new ways of saving money. It’s also about being a model of good management and 
developing closer and more collaborative relationships with America’s business community.” 

Question. Has GSA discovered any significant cost savings by engaging in public private 
competition for services that were previously only in-sourced? 

Response: GSA has recognized $66,005 million in cost savings as a result of engaging in public 
private competition for services that were previously only in-sourced. The table below depicts 


the savings by fiscal year. 

(in Millions) 

FY 2005 

$2,732 

FY 2006 

$5,726 

FY 2007 

$18,005 

FY 2008 

$16,188 

FY 2009 

$8,197 

FY 2010 

$7,255 

FY 2011 

$7,902 

Total 

$66,005 
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Questions for the Record Submitted by Congresswoman Barbara Lee 

GSA AND WORKS PROGRESS ADMINISTRATION ARTWORKS 

In 2009, the University of California at Berkeley made a terrible error and mislabeled and lost 
track of an important artwork by the renowned Aftican American sculptor, Sargent Johnson. 

That artwork was commissioned by the Works Progress Administration. A piece of artwork that 
some consider worth in excess of $ 1 million, was sold as surplus inventory, for $ 1 50 dollars. 

It has been reported that GSA cleared the sale. It is claimed that movable art from the W.P.A. 
falls under Federal jurisdiction, but artworks affixed to a wall are not. 

According to a November 2010 e-mail from a General Services Administration lawyer to the 
university, which Mr. Harvey Smith of the National New Deal Preservation Association obtained 
last month through a California Public Records Act request, the Federal government does not 
retain ownership of W.P.A art affixed to non-Federal buildings. 

Question: Can the GSA provide the subcommittee with a copy of the email that cleared the 
artwork for sale and foreswore ownership of the artwork in question? 

Response: The following email, dated 1 1/17/2010, from GSA’s General Counsel’s office to 
Berkley, states that GSA would not stop the sale of either of the Johnson carved wood panels; 
but that GSA’s preference would be for the sold work to be reacquired and reinstalled in 
locations accessible to the public. 


Richard Butterworth 
Jr./LR/CO/GSA/GOV cc 

11/17/2010 04:04 PM 

Subj 

ect 


omandias@befkelev.edu 

"Jennifer Gibson" <jennifer.gibson@gsa.gov>, "Kathryn 
Erickson" <kathy.erickson@gsa.gov», "Julie Redwine" 
<ju!ie.redwine@gsa.gov> 

Sargent Panels 


Dear Andrew: 

Thank you for your recent letter providing the General Services Administration (GSA) information on the 
status of the two Sargent Johnson carved works of art originally installed in the California School for the 
Blind, Berkeley, which building is now the property of the University of California, Berkeley (UCB). As you 
indicate, one of the two pieces was sold by UCB, the other is still in the possession of UCB. You indicate 
that at this time UCB is pursuing several options which include reacquiring the sold piece and installing 
both in property owned by UCB, selling the piece still in your possession along with the privately owned 
piece to a museum or other publically accessed institution, or simply retaining the piece in your 
possession and allowing the privately owned piece to be handled separately. 

GSA has completed research on the circumstances surrounding the creation and installation of the pieces 
at issue, reviewing material provided to us by the private owner or their representatives, material in GSA's 
possession, and information residing in the Archives of American Art's possession. We have concluded 
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that the wood carved panel was produced by Sargertt Johnson under the Federal Art Project specifically 
for installation in the California School for the Blind. The works were installed pursuant to an allocation 
agreement which included the following condition Tt is understood that custody of the work listed above 
will not be transferred and that the work will be exhibited for public use as indicated. Institutions desiring 
to be released of any work shall communicate with the Director of the Work Projects Administration - Art 
Program, Federal Works Agency, Washington, D.C.” Allocations were generally restricted to portable 
works of art and not used for site-specific works, although during our search for documentation on the 
Johnson wood panel, we uncovered an allocation agreement for this site specific artwork. 

GSA has made a legal and policy decision that the Federal government does not retain an ownership 
interest in site specific works of art, where the building In which the art was located is not federal property. 
Since the Johnson pieces are site specific, that would normally conclude our determination. However, 
the use of an allocation agreement in this instance required additional review. 

For portable works of art, the allocation agreement provided authority for GSA to reclaim such property 
when the receiver of the allocated work has determined that they no longer want the work. Such 
reclaimed works are then loaned to other publically accessible institutions to further the goals and intent 
of the WPA programs. We have reviewed whether this position should be extended to this specific 
instance in which the carved wood panel was installed pursuant to an allocation agreement. We have 
determined that it should not for the following reasons. Obviously by its very nature the site specific work 
was intended to be integrated with the fabric of the building Into which it was installed. In most, if not all, 
such occasions there is, therefore, a historic preservation basis for maintaining the artworks in their 
designated placement, regardless of the ownership or public access status of the building. GSA does not 
want to take a position that could result in decisions which conflict with such historic preservation goals. 
Even when, as here, a work has been separated from its original location (and as you indicate for both 
the sold piece as well as the retained piece, may not be in that location in the future) GSA is weighing 
several factors - the difficulty and potential cost of reinstalling such site specific works, the interplay 
between the ownership of the real estate and ownership of the site specific works, and the desire on the 
GSA's part to provide clear guidance to the art community regarding federal ownership interests - in 
making our determination of how to proceed. 

Working through this issue, GSA has determined that in this one specific instance it will not stop the sale 
of either of the Johnson carved wood panels created for the California School for the Blind, Consistent 
with the original intent of the WPA, it is GSA's preference that, if possible, the sold work be reacquired 
and reinstalled, along with the retained piece, in their original locations or other appropriate location 
accessible to the public. It this does occur, GSA has a new agreement that it would like UCB to consider 
executing which would set out a more current relationship between UCB and GSA. If UCB does hot 
reacquire the work and one or both works are conveyed to another party, it would again be GSA's 
preference that the works go to an institution that would provide public access of some measure to the 
works. GSA also requests that it be informed as to the disposition of both works. 

Please let me know it you have any questions regarding this response or if we can be of any further 
assistance. 

Very truly yours, 

Richard R. Butterworth, Jr. 

Senior Assistant General Counsel 
Real Property Division - Room 4129 
Office of General Counsel 
General Services Administration 
Washington, DC 20405 
(202) 501-4436 
(202) 281-8340 (c) 

(202) 501-1944 (f) 
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Question: Will the GSA provide the subcommittee with a full explanation of the status of WPA 
and any other artworks owned or commissioned by the Federal government? 

Response: GSA’s Fine Arts Collection includes works of art integral to the architecture of 
GSA’s Federal buildings, including those acquired through the Art in Architecture Program, 
portable works of art created under the federal patronage of the New Deal art projects. Art in 
Architecture artist proposals. Design Excellence architectural models, and existing artworks that 
relate to or add to the understanding of the works already in the collection. There are currently 
25,087 objects in the collection and they date from the 1 850s to the present day, GSA’s 
collection continues to grow as art work is recovered and returned to the federal inventory, 
largely as a result of GSA’s Nonfederal Repository Project and the New Deal Art Recovery 
Project, a joint effort of GSA’s Office of the Inspector General (OIG) and Fine Arts Program. 

Question: What is the GSA doing to ensure that works under their stewardship are not lost in 
the future? 

Response: GSA strives to manage the Fine Arts Collection at the highest ethical and stewardship 
standard in order to ensure the preservation, legal compliance, accessibility, and understanding 
of the art collection. To this end, GSA: 

• Develops, implements, and regularly reviews procedures for the management of the 
collection; 

• Conducts inventory, condition assessments, maintenance and conservation treatments of 
the collection; 

• Allocates funds for conservation services; 

• Administers works of art on loan; 

• Maintains a national central archives that includes a permanent record of the collection in 
order to protect the legal ownership of artwork and financial rights of the government; 

• Maintains a centralized database and object record for each artwork in its possession; 

• Develops training and educational materials about the collection, and 

• Develops emergency preparedness plans for the collection, 

GSA is proactive in ensuring that artworks under its stewardship are accounted for and not lost 
or misplaced. GSA is dedicated to ensuring artwork in our Federal buildings are protected, 
secured, and maintained. 

GSA is also working diligently to recover portable New Deal works of art. During the 1930s and 
40s, many of the portable New Deal artworks were placed on loan or allocated to public 
institutions throughout the country. At the end of the New Deal programs, many, but not all, of 
the records were transferred to Washington, DC. Some program records reside in state archives 
or other collections, resulting in records being scattered throughout the country. GSA has been 
making a concerted effort to address this challenge with its Nonfederal Repository Project, which 
involves reconciling inventories with non-federal institutions to determine ownership, correcting 
records, and renewing loan agreements. The project has been successful in identifying thousands 
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of artworks that are Federal property. The response from institutions has been positive and many 
now contact GSA regularly for guidance. 

In addition, the New Deal Art Recovery Project and the GSA Inspector General’s commitment to 
recovering artworks that have been lost or are currently in private possession have raised public 
awareness of the government’s role in the stewardship of these pieces. The support of the OIG 
and the Department of Justice has lead to the successful recovery of 45 New Deal works of art 
since 2001. 

Question. What can the Congress do to help preserve the legacy of the New Deal and to 
preserve some of the national treasures and artwork created by our nation? 

Response: GSA currently has all necessary authorities to preserve the legacy of the New Deal 
art currently within its collection and within those non-Federal entities that currently house 
portions of the collection. 

DIVERSITY AT GSA 

Question: Please provide a breakdown of the diversity of the staff at the GSA, by pay grade and 
executive category and continue to update the subcommittee on the diversity plans, outreach and 
other efforts the GSA is making to strengthen the diversity of the GSA employees, procurement 
opportunities and prime and subcontractors. 


Response: Below is a breakdown of the diversity of the staff at GSA, by pay grade and 
executive category. GSA will continue to update the subcommittee on the diversity plans, 
outreach and other efforts. 
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DIVERSITY IN CONTRACTING 

Administrator Johnson, last year we talked about my experience as a small business person and 
how difficult I foimd working with the Federal government and effectively securing contracts 
and procurement opportunities. 

I know that GSA is committed to promoting access to small and disadvantaged businesses. 

But like you mentioned, it is very difficult to really see the whole picture because of the lack of 
data on prime contractors and how they are treating their subcontractors. 

Question: What is the success or compliance rate for prime contractors in their contracting 
goals for small disadvantaged businesses, women owned small businesses, HUB Zone 
businesses and service disabled veteran businesses? 

Response: The success and compliance rate for prime contractors is the responsibility of the 
Small Business Administration's (SBA), Commercial Market Representatives (CMRs) in 
accordance with Section 8(d) of the Small Business Act. The General Services Administration 
(GSA) have participated in compliance reviews with the SBA and provided assistance on 
specific methods of contracting. 

Question: If bonuses or liquidated damages cannot be tied to the successful fulfillment of small 
business subcontracting goals in prime Federal contracts for small disadvantaged businesses, 
women owned small businesses, HUB Zone businesses and service disabled veteran businesses, 
will the GSA tell the subcommittee if it is possible to consider adjusting how companies that fail 
to meet their stated goals might lose any preferences in regards to all future contracting 
opportunities until such time as they completely fulfill all their individual subcontracting goals? 


Response: All Contracting Officials are required to negotiate small business subcontracting 
goals with prime contractors when the estimated value of the contract is expected to be more 
than $650,000, OSA encourages contracting officials to use the GSA wide target goals or higher 
if they can. However, although GSA cannot guarantee contractor subcontracting goal 
attainment, GSA requires that they reflect best faith efforts of each contractor as detailed in the 
liquidated damages section of FAR 19.705-7 and the clause at 52.219-16 for subcontracting 
plans. 

Adjusting how companies that fail to meet their stated goals might lose any preferences in 
regards to all future contracting opportunities until such time as they completely fulfill all their 
individual subcontracting goals would be visited on a case by case basis. 
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MAXIMIZING AND MAINTAINING SMALL BUSINESS OPPORTUNITY 

Last year, we talked a little bit about the government wide push for consolidation and 
streamlining in contracting and the risk that consolidation of contracts might lead to reduced 
opportunities for small businesses. 

Question; How are we doing this year? And have we seen any shrinking of opportunities for 
small businesses? 

Response: GSA has continued to create significant opportunities for small business contracting, 
far exceeding our agency- wide goal of 30%. Our current progress against our goals is below: 


Goal Category 

Eligible Dollars 

Actual Dollars 

Goal % 

Actual % 

Small Business 

$1.2B 

$510.2M 

30% 

42.72 % 

Small Disadvantaged Business 

$1.2B 

$241. 7M 

5% 

20.23 % 

Women Owned 

$1.2B 

$123.2M 

5% 

10.31 % 

Service Disabled Veteran Owned 

$1.2B 

$29.8M 

3% 

2.5 % 

Certified HUBZone Small Business 

$1.2B 

$54.3M 

3% 

4.55 % 


For the Multiple Award Schedule (MAS) program in particular, both the dollars going to small 
businesses and the small business percentage of all MAS dollars have remained steady from FY 
2011 to FY 2012 to date: 


FY 2011 through March FY 2012 through March 


Size 

MAS Sales 

% of Total 

Size 

MAS Sales 

% of Total 

Large Bus 

$13,373,916,401 

65.2% 

Large Bus 

$13,189,894,002 

65.1% 

Small Bus 

$7,129,177,673 

34.8% 

Small Bus 

$7,086,572,955 

34.9% 

Total 

$20,503,094,074 


Total 

$20,276,466,957 


Question: 

Can you tell me how GSA might be able to help 8(a) businesses to transition 


successfully from the 8(a) program to standing on their own? 

Response: Recognition of the challenges faced by 8(a) business transitioning out of the 8(a) 
program was a driving force behind the establishment of GSA’s new Business Breakthrough 
program. GSA’s Business Breakthrough program is designed to help businesses better 
understand the intricacies of the Federal marketplace and GSA’s contracting vehicles and take 
advantage of opportunities for growth. 


GSA’s Business Breakthrough program offers companies a robust workshop agenda full of up- 
to-date information on how to successfully navigate government contracting. Through it they 
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leam the importance of leveraging their socioeconomic status in fostering successful joint 
ventures/teaming arrangements. The modules include: 

Introduction to GSA and Contract Vehicles 
Accessing the Federal Marketplace 
GSA’s Culture of Innovation and Sustainability 
Proposal Strategies and Subcontracting/Teaming 
Contract Administration and Compliance 

The program was rolled out in stages to GSA's eleven regional cities attracting over 600 
attendees. The final workshop was held on March 27-29, 2012. Businesses still interested in the 
workshop can take advantage of the program webinar scheduled to launch in May 2012 on this 
website - http://www.asa.aov/Dortal/content/239329 

I am pleased to see that the GSA works closely with the SBA and the 8(a) program to reach 
small businesses with GSA opportunities. 

Question: Will you describe for us how GSA coordinates with the SBA and how we, as 
Members of Congress, can work with you to ensure that our constituent small businesses are 
aware of the opportunities and will have access to all of the technical expertise that they need to 
successfully compete for those opportunities? 

Response: GSA coordinates with SBA in accordance with FAR Part 19.4 entitled “Cooperation 
with the Small Business Administration.” The Small Business Act is the authority under which 
the Small Business Administration (SBA) and agencies consult and cooperate with each other in 
formulation of policies to ensure that small business interests will be recognized and protected. 
The SBA may assign one or more procurement center representatives to any contracting activity 
or contract administration office to carry out SBA policies and programs. Assigned SBA 
procurement center representatives are required to comply with the contracting agency’s 
directives governing the conduct of contracting personnel and the release of contract 
information. The Director of Small and Disadvantaged Business Utilization (OSDBU) serves as 
the agency focal point for interfacing with SBA. In addition, several standing meetings are held 
monthly to ensure coordination between GSA and SBA, including the OSDBU Director's 
Council Meeting as well as the Federal OSDBU Directors' Interagency Council Meeting. 

GSA and its Office of Small Business Utilization are committed to assisting small businesses 
successfully compete for opportunities. Members of Congress can work with GSA to ensure 
your constituent small businesses are aware of opportunities and have access to technical 
expertise by becoming involved in your district’s government events. Hosting such an event for 
government agencies to participate would be a productive way to get involved. GSA would 
participate by providing one-on-one counseling and outreach to your small business constituents 
about opportunities with GSA. GSA welcomes your participation in any event for which we are 
a participant. Those events are posted to the GSA website at www.gsa.gov/events. 

Additionally, GSA encourages small business participation is GSA’s Mentor-Protege Program. 
The GSA Mentor-Protege Program's focus is to promote the overall business development of 
small businesses and enhance their capability to compete more successfully for federal 
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government contracts and gain access to economic opportunity. The program encourages private- 
sector relationships and expands GSA’s efforts to identify and respond to the developmental 
needs of the small business community. Mentors can be small or large businesses. A mentor 
must have the capability and capacity to assist the Protege, make a commitment for at least one 
year, and have an active GSA contract (whether a Schedule, Government-wide Acquisition 
Contract, or definite contract). The focus is always on the capability of the mentor to perform as 
a teacher, leader, and advisor. More information on GSA’s Mentor-Protege Program is located 
at: www.gsa.gov/mentorprotege. 
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ON GREENING THE GOVERNMENT 

Improving the sustainability of how the government works must be the work of every Federal 
agency and GSA’s work is critical to making sure that every agency is involved and pushing 
towards a more environmentally sustainable government. 

Conserving energy by building green and using sustainable green energy is not only good for the 
environment, but critical to our long term national security and it should be a core part of the 
mission of every agency and branch of government. 

Question: Is it possible to get a sense of how much energy and money we save by “greening” 
our buildings? 

Response; GSA reported 19% reduction in BTU per gross square foot in 201 1 for the buildings 
in GSA’s inventory, compared to our FY 2003 baseline; this reduction places the agency on track 
to meet a 30% reduction goal by FY 2015. 

By reducing energy and water consumption GSA will see significant savings in its utility and 
operational budgets. Reducing agencies energy usage in GSA controlled buildings by the 
mandated 3% BTU per gross square foot each year (per the Energy Independence and Security 
Act 2007) would result in approximately 418,540 million BTUs and $11.1 million savings 
annually. Additionally, for each 2% reduced in gallons/gsf in water consumption, GSA will save 
an estimated $525,000 and 53.9 million gallons of water annually. 

GSA has achieved significant energy reductions over the last several years by implementing 
improvements with a relatively low cost and fast payback. To meet the new goals, GSA will 
need to increase number of energy retrofit projects. The FY 201 3 budget includes a request for 
$15 million for energy retrofit projects. 

Question; How critical is it to work to retrofit our older buildings with new green technology? 

Response: Retrofitting GSA’s aging inventory with green technologies is very critical for the 
performance of buildings in its inventory. The average age of the GSA owned portfolio is about 
47 years old; investments are required to maintain buildings’ usability and value, as well as 
decrease costs to operate the building in the long-term. Using green technologies to invest in our 
buildings offers additional benefits. “Green technology” includes innovative technologies being 
introduced into the market place that enhance the efficiencies of our properties. These 
technologies are economically viable, environmentally sound, and socially responsible. Many of 
these new technologies, unless incorporated in major modernizations or new construction 
projects, are limited to more IT driven approaches, such as meters and smart building monitors, 
that offer operational benefits in running buildings efficiently. 

Reducing the amount of energy GSA and the Federal government uses is governed by legislation 
and several executive orders. GSA is pursuing a number of Energy Saving Performance 
Contracts to leverage available funding in addition to ensuring that our limited appropriations are 
invested appropriately. 
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ON GREENING THE GSA FLEET 

Question. Please update the subcommittee on the current the mileage standards for replacing 
GSA fleet vehicles. 

For vehicles owned by Federal agencies, the Federal Management Regulation 41 CFR 
102-34 sets the minimum standards. 

The replacement criteria below are the minimum replacement standards the GSA Office of 
Motor Vehicle Management sets for the vehicles it leases to Federal agencies. The 
minimum replacement criteria are set to maximize the return for the Government and are 
reviewed and refined annually or, as necessary, more frequently to ensure the most 
advantageous replacement standards. 


. ■ 

■ 


Passenger Vehicles 


3 and 36,000 

or 4 and 24,000 

or 5 and any miles 
or any year and 75,000 

Low-Speed Electric Vehicles 

Hybrid - Passenger vehicles 


6 and any miles 

5 and any miles 

Light Trucks 4x2 

Non-diesei 

Diesel 

7 or 65,000 

8 or 150,000 

Light Trucks 4x4 

Non-diesel 

Diesel 

7 or 60,000 

8 or 150.000 

Hybrid - Light Trucks 


7 and any miles 

Medium T rucks 4x2, 4x4 

Non-Diesel 

Diesel 

10 or 100,000 

10 or 150,000 

Heavy Trucks 4x2, 4x4, 6x4, 6x6 

Non-Diesel 

Diesel 

12 or 100,000 

12 or 250,000 

Ambulances 

Non-Diesel 

Diesel 

7 or 70,000 

7 or 100,000 

Conventional School and Adult Work Buses 


10 or 250,000 

Light Dufy Shuttle 


7 or 100,000 

Medium Duty 


8 or 150,000 

Heavy Duty Shuttle 


12 or 500,000 

Intercity Coach 


1 5 or ! ,000,000 
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Question: What can we do to ensure that when GSA is replacing an aging vehicle, the 
replacement vehicle will have the highest available mileage and greenest “footprint” while 
meeting all other demands? 

Response: GSA’s Office of Motor Vehicle Management (MVM) proactively provides Federal 
agencies with vehicle solutions that will reduce our dependence on foreign oil and alleviate the 
impact the Federal fleet makes on our environment. In FY 201 1, over 80 percent of all vehicles 
acquired by the Federal government were potentially advanced fuel vehicles (AFV), based upon 
agency placement, MVM continually works with the Original Equipment Manufacturers to offer 
the Federal marketplace the most current technology, resulting in more fiiel efficient vehicles and 
a greener fleet. Through an open solicitation for emerging technology, MVM is able to make 
new, advanced technology vehicles available to Federal agencies for purchase as soon as they 
become commercially available, thereby providing agencies with an even wider selection of 
AFV offerings. 

For the GSA leased fleet, MVM has established minimum replacement criteria (see the response 
to the question above) which take into account all acquisition and operational costs, including 
maintenance and repair costs, timing of manufacturer warranties, and vehicle sale proceeds. 
While ensuring that Federal agencies have the new, safe, and reliable vehicles they need to meet 
their mission requirements, MVM’s minimum replacement criteria are set to maximize the return 
for the Government and are reviewed and refined at least annually to ensure the most 
advantageous replacement standtirds. Given these optimum replacement standards and the 
increased availability of AFV offerings, the GSA leased fleet is well positioned to increase fuel 
efficiency with each acquisition cycle. During the ordering process, MVM also works one-on- 
one with Federal agencies through our local fleet service representatives to ensure the right 
vehicle is purchased for the mission. At the agency headquarters level, MVM supports each 
agency with a national account advisory representative to obtain agency guidance on AFV 
purchases and properly adjust the agency’s fleet mix. With the agency’s AFV guidance in mind 
and to ensure that the most prudent decisions on vehicle purchases are made, the national 
account advisory representatives meet with their agency headquarters counterparts and carefully 
review requisitions for vehicles before orders are actually placed. 

For all Federal agencies, whether purchasing or leasing, MVM provides tools and resources to 
educate them on AFVs, MVM distributes a product guide each year that outlines available AFV 
configurations to the Federal government. In addition, AutoChoice, MVM’s automated vehicle 
ordering system, displays the miles per gallon and greenhouse gas scores for each vehicle. 
Although the selection of a vehicle purchased through MVM is ultimately determined by the 
mission of the Federal agency, providing miles per gallon and greenhouse gas scores during the 
acquisition process allows agencies to compare vehicles by fuel efficiency and make educated 
purchasing decisions. 
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Question: In other words, how do we work with you to ensure that more of the cars and trucks 
that we replace are replaced by the most fuel efBcient cars and trucks on the market and not just 
meeting minimum fiiel efficiency standards? 

Response: Presently, commercially available AFVs do not align with the most purchased vehicle 
segments for Federal fleets. Of the 133 available eonfigurations for hybrid and electric vehicles, 

1 16 of these are for medium and heavy duty trucks and buses - vehicle segments that make up a 
mere 20% of the Federal fleet. What remains are only 1 7 available AFV configurations for the 
many and varied vehicle types that comprise 80% of the Federal fleet (e.g. sedans, pick-up 
trucks, SUVs, mini-vans). 

Another significant challenge is cost. MVM is able to leverage the government’s purchasing 
power and achieve significant discounts off dealer invoice price for conventionally fueled 
gasoline vehicles. When newer advanced technology vehicles become commercially available, 
the negotiated savings are not as generous, because the Original Equipment Manufacturers aim 
to recoup significant research investments and make smaller quantities of vehicles available. 
Additionally, advanced technology vehicles carry with them increased acquisition cost, making 
their purchase more burdensome for agencies to procure in times of strictly reduced budgets. On 
average, the price difference between a gasoline sedan and an electric sedan is approximately 
$19,000, while the difference for a hybrid sedan is approximately $9,000. This cost disparity 
grows for larger sized vehicle categories due to increased battery size. For example, a customer 
can expect to pay almost $37,000 more for a diesel hybrid bus compared to its standard diesel 
counterpart. GSA’s competitive negotiation process also introduces a wide range of fuel 
efficient vehicles in a variety of vehicle classes. For example in fiscal year 2011, 7,277 sub- 
compact sedans were ordered that average 25/34 city/highway miles per gallon. If agencies were 
required to buy the most fuel efficient vehicle in a particular class, GSA would not achieve 
discounts below dealer invoice as fuel efficiency information is known to the public prior to our 
annual procurement and would be reflected in the pricing offered by the manufacturers if they 
knew they were the required source. 


CLOUD COMPUTING 

Question: Many House Offices are transitioning our servers “to the cloud”. Can you give us a 
sense of the operational integrity of the cloud? 

Response: In many ways, the cloud can offer greater operational integrity than traditional on- 
premise systems. While traditional information technology (IT) systems may be vulnerable to a 
single point of failure and may lack robust disaster recovery capabilities to ensure continuity of 
operations, cloud solutions are distributed and are designed to ensure continuity of operations 
and implemented to achieve specified service availability and reliability requirements. 
Government contracts for cloud solutions include performance requirements to ensure 
operational integrity consistent with the agency or department's need. 

For data integrity and security, commercial and governmental cloud providers are required to 
demonstrate effective security under Federal Information Security Management Act (FISMA) 
requirements. Cloud providers implement security controls in the same way that is done 



323 


by traditional IT systems to protect the confidentiality, integrity and availability of federal 
information systems. 

The Federal Risk and Authorization Management Program (FedRAMP), which will launch in 
June 2012, has developed a baseline set of security controls and standardized processes in 
compliance with FISMA and in alignment with National Institute of Standards and Technology 
(NIST) guidance for identifying the risk associated with a cloud system. This program provides a 
government-side security authorization program to accelerate adoption of secure cloud 
computing. It will provide a consistent way for agencies to assess cloud security so that agencies 
do not have to conduct duplicative, expensive assessments each time they adopt a cloud solution. 
FedRAMP will be mandatory for all Federal Agencies. 

Question: How much down time do Federal employees who employ cloud computing 
experience compared to those who use more traditional IT solutions? 

Response: There are no statistics collected across the Government on this question. 

Question: How secure is our internal communications when we use the cloud? For instance, if 
we are using Google as a service, can you tell us how'Federal resources are protected from the 
prying eyes of any, and I am just using them as an example, unethical Google employees? 

Response: GSA is not in a position to address the security of Congressional email systems. 

As for GSA’s systems, GSA’s requirements for contractor access for Cloud vendors are the same 
as for internal contractors that operate GSA’s systems within the GSA Network boundary. All 
contractors that are provided access to the systems go through an extensive background 
investigation or equivalent for a Public Trust Position. All that is different is the physical 
location of the data. 

Logging and auditing is a requirement of all systems in a Continuous Monitoring Program and 
these vendors are held to the same standards as all systems within GSA. Periodic reviews are 
conducted of logging/auditing information by the security team. GSA also conducts periodic 
monitoring in an oversight and investigative role (when required) using ad-hoc portals for access 
to that information. 




Wednesday, March 21 , 2012. 


SMALL BUSINESS ADMINISTRATION 
WITNESS 

KAREN G. MILLS, ADMINISTRATOR, SMALL BUSINESS ADMINISTRA- 
TION 

Mrs. Emerson. The Subcommittee will come to order. 

And, first of all, I want to thank you so much. Administrator 
Mills, for being here today. And I am so sorry that you had to hang 
out for, what, 30 minutes or so until — or 40 minutes now? I am 
sorry. But thank you. And thank you so much for all you and your 
staff to do help small businesses around the country. 

I am also very happy that the SBA has been elevated to a Cabi- 
net-level agency. I think that it speaks to the important role small 
businesses play in improving the health of our economy. Certainly, 
in my congressional district, small businesses are what is making 
our economy sound and at its very best. 

The SBA plays a critical role in assisting small businesses by 
providing them access to capital, opportunities to compete for gov- 
ernment contracts, and counseling and technical assistance. Addi- 
tionally, SBA helps businesses and homeowners affected by disas- 
ters through its disaster loans program. And we certainly had our 
fair share of those last year, and I am very nervous about having 
a lot more this year. 

The President’s fiscal year 2013 budget request for the Small 
Business Administration totals $1.1 billion, a $196 million increase 
over fiscal year 2012. This includes the $167 million requested for 
administration of the disaster loans program account within the 
discretionary budget request. Additionally, the budget proposes a 
$141 million increase in the 7(a) and 504 lending subsidy, as small 
businesses continue to struggle to get access to capital. 

This subcommittee has already reduced spending within its juris- 
diction by 11 percent over the past 2 years. This reduction was 
achieved through meticulous budgeting and is shared by the many 
agencies under our subcommittee’s jurisdiction. However, we 
haven’t asked the SBA to share in the sacrifice. In fiscal year 2012, 
the SBA received a 25 percent increase from 2011, and the 2013 
budget request proposes another 21 percent increase. And while I 
recognize SBA provides small businesses with the tools necessary 
to lead our Nation’s economic recovery, the government’s fiscal sit- 
uation is dire, and even agencies and programs that we view as 
valuable need to do their part in reducing Federal spending. 

I want to learn more about how the SBA is encouraging Federal 
agencies to adopt policies that support the development and growth 
of American small businesses rather than burdening them with ex- 
cessive regulations that stifle their ability to expand operations and 

( 325 ) 
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create jobs. I know that you and your staff are working tirelessly 
day-in and day-out to help American small business, and we do ap- 
preciate your efforts. 

Once again, welcome. Administrator Mills, and I look forward to 
your testimony. 

And, with that, I will pass the microphone over to my friend and 
colleague, Mr. Serrano. 

Mr. Serrano. Thank you. Madam Chair. 

And I also would like to apologize for the late start, but we were 
on the House floor voting, which is something people forget that we 
do every so often. 

I would like to join you in welcoming Karen Mills, the Adminis- 
trator of the Small Business Administration, to the hearing today. 

As we all know from our own experiences in our districts, small 
businesses play an important role as job creators in our local com- 
munities and, therefore, in the national economy. As entrepreneurs 
start and expand their businesses, they create new jobs and serve 
as catalysts for innovation. 

The SBA has an important job of nurturing and facilitating this 
innovation, while also making sure that people who have been his- 
torically underserved by bank loans, like women and minorities, 
have opportunities to grow their businesses. When these individ- 
uals have good ideas and firm foundations for their new businesses, 
they deserve help to succeed. As our economy starts to improve, we 
need to make sure that we are taking advantage of and supporting 
new ideas and new businesses wherever they may be. 

I am concerned that you are again proposing to cut funding to 
the PRIME and Microloan programs. These small loans can be cru- 
cial to helping businesses get off the ground when only a small 
amount of funding is needed to get things moving. I look forward 
to hearing how you are planning on facilitating smaller loans in 
light of these proposed cuts. 

And let me just say before I move on that if there has ever been 
a disconnect between SBA and the Congress, it is the fact that 
SBA, before you, always proposes to cut these two programs, while 
they have so much support amongst Members of Congress. And we 
always deal with that as ranking and as chairs of this Committee. 

I thank you for your testimony today. 

Mrs. Emerson. So we will turn to you now. Administrator Mills, 
for your testimony. And if you would be so kind as to try to keep 
it at 5 minutes or less, we will have more time for questions. And 
I have a ton of them, so hopefully we will get to them today. 
Thanks. 

Ms. Mills. Well, thank you very much. Chairwoman Emerson, 
Ranking Member Serrano, and Members of the Committee. It is a 
pleasure to testify before you today. 

First, I want to thank this committee for its strong support of 
our agency and for its unwavering commitment to America’s small 
businesses. 

You know the facts: Over the last 15 years, small businesses 
have created two out of every three new jobs. And over half of 
Americans who work own or work for a small business. Our goal 
at the SBA is to make sure that small businesses remain well posi- 
tioned to do what they do best, which is grow and create jobs. 
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We have been able do this in large part because of budget and 
bipartisan legislative support from members of this committee and 
across Congress. The President’s proposed Fiscal Year 2013 budget 
for the SBA of $1.1 billion, which includes funds for our disaster- 
related programs, is focused on helping more entrepreneurs and 
small-business owners compete and win in today’s competitive glob- 
al environment. 

We know that the government doesn’t create private-sector 
jobs — instead, we provide small businesses with the tools that they 
need to start, to grow, and to create those jobs. I think the owner 
of a company we work with called Quality Electrodynamics in Ohio 
summed it up best. He said, “Government cannot start your busi- 
ness, but they can help accelerate what you do.” 

To make that possible, we are focused on three key objectives 
that are reflected in the President’s proposed budget. 

First is continued access to capital. In 2011, we had a record 
year. We supported more than $30 billion worth of lending to over 
60,000 small businesses. This is the most capital going into the 
hands of small business ever in the history of the agency. Today, 
credit markets are improving, but there are still gaps, particularly 
in small dollar loans and in underserved markets. Our work for 
this year is to make sure those gaps are filled. 

Second, the Fiscal Year 2013 budget reflects the needs of high- 
growth entrepreneurs. These companies are proven job creators, 
but they require specialized tools and long-term capital to accel- 
erate their business growth. In 2011, our small-business invest- 
ment companies also had a record year. We put $2.6 billion directly 
into the hands of more than 1,300 of these high-growth businesses, 
and we are looking to build on our success in the high-growth sec- 
tor in fiscal year 2013 by increasing our Office of Investment and 
Innovation’s ability to get more long-term capital into these busi- 
nesses. 

Third is our counseling and mentoring activity. These programs 
assisted more than 1 million people in 2011. In the Fiscal Year 
2013 budget, we are strengthening our veterans programs and the 
skills-based training and counseling programs that are needed to 
ensure a path to successful entrepreneurship. Estimates show that 
there will be approximately 300,000 returning veterans looking to 
transition to the civilian workforce in Fiscal Y^ear 2013. These vet- 
erans are natural leaders, and we are committed to providing them 
with the training and resources they need to be successful business 
leaders. This includes an SBA-led national, government-wide Vet- 
erans Entrepreneurship Training Initiative. 

The Fiscal Year 2013 proposed budget also reflects our continued 
commitment to streamlining our processes, while creating effi- 
ciencies and eliminating duplication, as well as our ongoing efforts 
to aggressively combat fraud, waste, and abuse. Two examples of 
these initiatives are efforts to consolidate our data infrastructure 
and the continued development of BusinessUSA.gov, a user-friend- 
ly, virtual one-stop for accessing small business-related programs 
across the Federal Government. 

Overall, our goals remain twofold: getting the right resources 
into the hands of small business owners and entrepreneurs and 
making sure that our programs are effective, easy to use, and, most 
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importantly, that they give the American taxpayer a good bang for 
their buck. 

I look forward to working with all of you to ensure that small 
businesses are front and center in our efforts to create jobs and fos- 
ter a 21st-century American economy that is built to last. 

Thank you very much. 

Mrs. Emerson. Thank you so very much, Administrator Mills. 

[The prepared statement follows:] 
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Chairwoman Emerson, Ranking Member Serrano and members of the Subcommittee. I’m pleased to 
testify before you. 

First, I want to thank this committee for its strong support of our agency, and for its unwavering 
commitment to America’s small businesses. 

You all know the facts: Over the last 15 years, small businesses have created two out of every three net 
new private sector jobs. And over half of all working Americans own or work for a small business. 

Our goal at the SBA is to make sure that small businesses remain well-positioned to do what they do 
best: grow and create jobs. We’ve been able to do this in large part because of budget and bipartisan 
legislative support from members of this committee and across Congress. 

The President’s proposed FY13 budget for the SBA of $1.1 billion, which includes funds for our 
disaster-related programs, is focused on helping more entrepreneurs and small business owners compete 
and win in today’s global economy. 

We know that the government doesn’t create private sector jobs - instead we provide small businesses 
with the tools they need to start, to grow and to create those jobs. 

I think the owner of a company we work with called Quality Electrodynamics in Ohio summed it up 
best. He said, “Government cannot start your business, but they can help accelerate what you do.” 

To make that possible, we are focused on three key objectives that are reflected in the President’s 
proposed budget. 

First is continued access to capital. In 2011, we had a record year. We supported more than $30 billion 
in lending to over 60,000 small businesses. That is the most capital going to small businesses in a single 
year in our agency’s history. 
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Today, the credit markets are improving, but there are still gaps, particularly for smaller loans and 
underserved communities. We are working to make sure those gaps are fdled. 

Second, the FY13 budget reflects the needs of high-growth entrepreneurs. These companies are proven 
job creators, but they require specialized tools and long-term capital to accelerate their business growth. 
Our Small Business Investment Company (SBIC) had its second consecutive record year in 2011, 
putting $2.6 billion directly into the hands of more than 1,300 of these high-growth businesses. We are 
looking to build on our success in the high-growth sector in FY13 by increasing our Office of 
Investment and Innovation's ability to get more long-term capital to these businesses. 

Third is our counseling and mentoring activity. These programs assisted more than one million people in 
2011. In Fiscal Year 2013, we are strengthening our veterans programs and the skills-based training and 
counseling programs that are needed to ensure a path to successful entrepreneurship. 

Estimates show that there will be approximately 300,000 returning veterans looking to transition to the 
civilian workforce in FY13. These returning veterans are natural leaders. And we are committed to 
providing them with the training and resources they need to be successful business leaders. This includes 
an SBA-led national, government-wide Veterans Entrepreneurship Training Initiative. 

The FYl 3 proposed budget also reflects our continued commitment to streamlining our processes, while 
creating efficiencies and eliminating duplication, as well as our ongoing efforts to aggressively combat 
fraud, waste and abuse. 

Two examples of these initiatives are efforts to consolidate our data infrastructure and the continued 
development of BusinessUSA.gov, a user-friendly, virtual, one-stop shop for accessing small business- 
related programs across the federal government. 

Overall, our goals remain twofold: Getting the right resources into the hands of more small business 
owners and entrepreneurs. And making sure that our programs are efficient, effective, easy-to-use - and, 
most importantly, that they give the American taxpayer the most bang for their buck. 

I look forward to working with all of you to ensure that small businesses are front and center in our 
efforts to create jobs and build a 21" Century American economy that is built to last. 

### 
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Karen G. Mills 
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Harvard Business School where she was a Baker Scholar. Since then, her career 
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increase efficiency in order to improve their competitiveness and ultimately 
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In 2007, she was appointed by Maine Gov. John Baldacci as chair of the state’s 
Council on Competitiveness and the Economy, where she focused on attracting 
investment in rural and regional development initiatives. She also served on the 
Governor’s Council for the Redevelopment of the Brunswick Naval Air Station. 

She is a leading voice for American competitiveness and an expert on new 
approaches to business growth such as “regional innovation clusters.” Before 
becoming Administrator, she worked to form a cluster of boatbuilders in Maine, 
helping them compete around the world by leveraging composite technologies at a 
local university. 

Already, at the SBA, Mills’ has helped strengthen SBA lending, increase small 
business’ share of federal contracts, and reinvigorate the SBA’s network of about 
14,000 affiliated counselors. 

She has also served as a member of the Council on Foreign Relations and has been 
vice chairman of the Harvard Overseers. 

Mills and her husband, Barry Mills, president of Bowdoin College, live in 
Brunswick, Maine. They have three sons. 
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BUSINESS LOAN SUBSIDIES 

Mrs. Emerson. I want to talk first about business loan subsidies, 
if I could. The 7(a) and the 504 loan programs are your primary 
business loan programs, and they do truly help small businesses 
obtain financing when they might not be eligible through normal 
lending channels. 

This year’s budget proposes an increase of $141 million in loan 
subsidy for both the 7(a) and 504 programs, which is almost a 70 
percent increase from last year’s enacted level. And while I under- 
stand that individuals are still having difficulty accessing credit in 
the conventional credit market, unemployment is starting to im- 
prove, along with the economy. 

So I am curious, why are we still seeing such huge increases in 
the subsidy? Because you would think, anyway, that subsidies 
would be declining as the economy improves. 

Ms. Mills. Last year, as I said, SBA had a record level of lend- 
ing. So we supported $30 billion. And the Fiscal Year 2013 in- 
creases the subsidy, as you just described, and also decreases the 
total loan authority that we are asking for to historical averages. 

The loan subsidy rates are actually set by a formula. And the 
fees that we use to offset the subsidy are at their maximum. So 
they are at their statutory maximum; we can’t raise them. We are 
asking for a total of $351 million in subsidy. That is going to sup- 
port $^22 billion in loan activity. So it is $351 million supporting 
$22 billion. 

The reason that the subsidy rates have increased is that they de- 
pend on a variety of economic variables. And, as I said, they are 
a formula. One of the impacts is the loans from the 2005 and 2006 
cohorts are still in that formula, and they have performed badly be- 
cause they were made on relatively high commercial real estate 
values. The subsidy rate increase, in part, actually reflects this. 
But I think it is important to note, as you just described, the more 
recent loans are performing well. And our purchase rate, our de- 
fault rate is continuing to decline, so that we expect, over the long 
term, those subsidy rates will begin to reflect that. 

Mrs. Emerson. Okay. And thanks for explaining that, because I 
think some people don’t understand how the calculation is actually 
determined. 

But with default rates still high, I hope and it is very important 
that you all still maintain strong oversight over your lenders. And 
so I suppose you could best say it by SBA having to find some bal- 
ance between finding that critical access to capital or credit while 
at the same time protecting the taxpayer and the government from 
excessive risk. 

So tell me how you all do safeguard against poor underwriting 
and investment decisions by private-sector financing partners. 

Ms. Mills. We have a risk oversight mechanism which works by 
overseeing all of our different loan programs and activities and all 
our banking partners. They include monitoring default rates and 
risk levels. And I want to assure you, we track our loan default 
rates very, very closely. Overall, we have quite low loss rates. Our 
loss rates for the risks we take are only two points over the mar- 
ket. And remember, we are making loans that the market will not 
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make. Because if the bank will give you a loan without our guar- 
antee, there is no reason for the taxpayer to subsidize it. So we are 
taking more market risk but only have two points of incremental 
loss. 

So we do quite a good job, I think, of making sure that we are 
getting those great businesses that should get access and oppor- 
tunity but, because of various market failures or conditions, aren’t 
finding their way to a loan. 

Those rates are declining. And our more recent — those loss rates 
are declining, and our more recent loans are performing quite well 
and have higher credit scores than in the past 2005-2006 cohorts. 

Mrs. Emerson. Okay. Staying kind of on the same subject, you 
all are proposing an increase in lender oversight fees charged to 
both the 7(a) and 504 lenders for reviews. And your inspector gen- 
eral’s office has said that these reviews are inadequate. 

So what is SBA doing to make these reviews more robust, to en- 
sure there is follow-up? Are you looking at other agencies’ models 
or methods? And we would like to know exactly what you are doing 
to make sure that the resources are used in the most cost-effective 
way possible. 

Ms. Mills. Well, “yes” to all of the above. We are doing more re- 
views, and we are looking at our review process in a very rigorous 
way to ensure that we do effective reviews. 

OVERSIGHT 

Mrs. Emerson. Who does those reviews, by the way? 

Ms. Mills. We have an Office of Credit Risk Management, called 
OCRM, and we have specialists who do those. And we have an in- 
crease in the budget for a significant, larger lender oversight activ- 
ity. And you will see, then, under our capital access line it is al- 
most $1.9 million. 

Mrs. Emerson. So what is the background of these specialists, if 
you will? 

Ms. Mills. Well, these are trained financial people. 

Mrs. Emerson. Okay. 

Ms. Mills. And we have a very robust oversight. We have re- 
cently, under the direction of our general counsel and our Capital 
Access Group, relooked at every single loan oversight process based 
on feedback that we got from the Inspector General. And we are 
making appropriate changes, and, as I said, increasing our activi- 
ties significantly. 

Our job is to make sure that we are good stewards of taxpayers’ 
money, that we make sure that we oversee our lending partners 
and our activities so that we keep our loss rates low. 

Mrs. Emerson. Okay. Thank you so much. 

Mr. Serrano. 

Mr. Serrano. Thank you. Madam Chair. 

PRIVATE LENDING 

Administrator, your testimony states that the SBA supported 
more than $30 billion in lending to 60,000 small businesses, a 
record for the agency. While that is a remarkable achievement, is 
private lending coming back into the picture? I mean, this is a 
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question we have asked for a couple years now. Have we been ef- 
fective in unfreezing the credit market for small businesses? 

Ms. Mills. Well, as you know, we are only a small part of the 
credit market, so it is essential that the private market come back. 
We stepped in and filled the gap in the most dire time when the 
private capital markets didn’t respond. 

But now what we have done is a number of things. We have gone 
to our large lenders, our 13 largest lenders, and asked them to step 
back in, particularly in the small loans, which is where the gap 
still is, and in underserved markets. And they have responded. 
Last fall, they committed to do $20 billion of incremental lending 
to small businesses beyond what they had done the year before. 
And so far, many of them are on track to exceed those goals that 
they set. 

Mr. Serrano. How does that compare to the past and at their 
highest point? 

Ms. Mills. Well, these are 30 and 40 percent increases over lev- 
els that they had in the past several years. We had a peak in lend- 
ing in the 2005, 2006, 2007. We are looking to go back to respon- 
sible lending and making sure there is access in every community 
and to every type of borrower, large and small. So we are going to 
continue to push on this and try to do what we call “more doors 
and more dollars” — more doors in each community and more dol- 
lars available from these banks. 

Mr. Serrano. But do we have dollars? Just to give us an idea 
what it was at its best point. 

Ms. Mills. Yes, we do. I am happy to get them for you. 

Mr. Serrano. Okay. I would appreciate that. I think it would be 
good to know just what the high dollar amount was and what it 
is now and how much they are committing to getting back into it. 

I am asking for all these reports. It is just 

Mrs. Emerson. Yes, that is absolutely fine. And we would love 
to have it within 30 days? 

Mr. Serrano. Yes. 

Ms. Mills. Yes, we would be happy to get it to you. 

Mrs. Emerson. Thank you. 

BUDGET REDUCTIONS 

Mr. Serrano. The fiscal year 2013 budget calls for a reduction 
in the Small Business Development Centers, $11 million, and pro- 
poses to eliminate the PRIME Technical Assistance program. For 
microloans, the budget proposes a cut, as well. 

Can you please explain your rationale for cutting technical as- 
sistance to small businesses, through microloans, the PRIME pro- 
gram, and the Small Business Development Centers? And how do 
you intend to serve small, disadvantaged businesses without these 
resources? And, as I said before, how do I explain to my colleagues 
what is going on? 

Ms. Mills. Microloans are a critical part of the SBA’s delivery 
of capital to small business. We have 119 active micro lenders 
today, and 4,000 businesses were assisted last year, which was an 
increase of 5 percent over fiscal year 2010. And we actually have 
been increasing the number of microloans given and the dollars 
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each of these years. Since 2008, we have increased both the dollars 
and the number every year. 

For 2013, we are proposing $2.8 million of funding, and that is 
going to support $18 million of microloans. And it is a reduction, 
but we feel comfortable with this level for three reasons: 

First, we have actually invested significantly over the past sev- 
eral years in our microlending funds. And when capital gets allo- 
cated to a microlending intermediary, it stays there and is avail- 
able for relending. So in the beginning, 2008, we had $120 million 
in our microlenders, and now we have $340 million. So $120 mil- 
lion to $340 million. 

In addition, we added $20 million in funding for similar kinds of 
loans through a program called the Intermediary Lending Program. 
And we added 20 more intermediaries with that. And they have 
the ability to give loans in the microlending area plus slightly larg- 
er. 

And on top of that, we added the Community Advantage Pro- 
gram, which lives under our 7(a) umbrella. And that allows CDFIs, 
community development financial institutions, and CDCs, commu- 
nity development companies, who operate in these areas, very simi- 
lar to microlenders, to have access to our 7(a) guarantees. 

And, once again, our idea is to have more doors and more dollars. 
And we include our microlenders under this combined platform of 
activity in order to make sure there is opportunity for all of our un- 
derserved communities to gain access to these small dollar loans. 

Mr. Serrano. So you feel that you can still, in spite of the cuts 
and the eliminations, still service and take care of these needs? 

Ms. Mills. Yes. We feel comfortable that we have now created 
a much more robust set of doors and more dollars under this com- 
bined structure. 

FEDERAL PROCUREMENT CONTRACTS IN SMALL BUSINESS 

Mr. Serrano. One last question this round. Madam Chair. 

The Small Business Act sets a government-wide goal that 23 per- 
cent of Federal procurement contracts go to small businesses, with 
specific goals for different categories of small businesses. Can you 
tell the Subcommittee how the Federal Government is doing on 
meeting these contracting targets? 

Ms. Mills. Well, our last year that we have published data avail- 
able is actually 2010. And we have a goal of 23 percent, and we 
were at 22.7. So I was thinking, rounding up, it was 23. But we 
feel that we need to meet our goal of 23. 

Last year was a difficult year. We do not have final numbers yet. 
But, as you remember, there were continuing resolutions through 
most of the year, which delayed many of the procurement activi- 
ties. And then at the end, the activities got backed up. And that 
is very bad for small business when that happens, because there 
are more procurement activities if you do it all small. 

So we will await the numbers, but we have said for this year we 
started early. And we worked with all of the relevant agencies, par- 
ticularly the Department of Defense, where we have very strong 
commitments that this is a win-win: that this is a critical program, 
this is good for each agency. They get, you know, the best service, 
the best products from their small businesses. They are reaching 
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down and doing more procurement agent training. And we have a 
number of activities that we hope will allow us to reach our goals. 

Mr. Serrano. Okay. Just be careful with rounding off numbers, 
because I think yesterday the Budget Committee went from $1,027 
trillion to $1,047 trillion. They were just rounding off a little num- 
ber. 

Thank you. 

Mrs. Emerson. I have one quick follow-up question to that. 
Sorry. And then I will let you go, Rodney. 

Mr. Serrano. Anything to do with rounding off? 

Mrs. Emerson. No, it doesn’t have anything to do with rounding 
off. It has do with the 23 percent of procurement contracts, et 
cetera, et cetera. 

What is the process you use to work with DOD, for example? And 
at what level, staff level, are you all reaching out to ensure that, 
they are paying enough close attention to our smaller contractors? 

Ms. Mills. Well, the commitment to this program starts at the 
top. And the President — I now, as you know, have the honor to be 
in his Cabinet, but my first appearance before the Cabinet was 
more than a year ago when he asked me to come in and talk to 
each of the Cabinet members about reaching their goals. So, all 
around the table, we have commitments at the very top of each 
agency, and they are serious commitments. 

People know that small businesses create value. They have the 
most innovative solutions, they are good as service providers, and 
they provide competitive cost. So we are working from the top and 
at every level, through our procurement center representatives, 
through our what we call OSDBUs, which are small business rep- 
resentatives that are operating within each agency. We are work- 
ing in the field with our own specialists who help train small busi- 
nesses to be able to apply to the government to be contractors. 

Mrs. Emerson. Okay. And I am glad to hear that, because so 
much of what I hear and I am sure all of us hear in our districts 
is, I just need to get on the list, I just need to get on the list to 
make that step forward, and then it will be all right. But the hard 
part is actually getting on the list then to be asked to do an REP 
or something like that. So thank you. 

Mr. Alexander. 

Mr. Alexander. I don’t have any questions. 

Mrs. Emerson. No questions. 

Mr. Diaz-Balart. 

Mr. Diaz-Balart. Thank you. Madam Chairwoman. 

Good to see you. 

Ms. Mills. Nice to see you. 

Mr. Diaz-Balart. I want to start off briefly by raising some con- 
cerns that I hear from small businesses in my area. Actually, be- 
fore I do that, by the way, I will tell you, however, that I have 
worked with your folks down south. And they are really accessible, 
easy to work with. So let me just first commend you for that. 

GOVERNMENT REGULATION AND MANDATES 

Now, one of the issues that I keep hearing about, speaking of 
small businesses, really as their most pressing concern, is, frankly, 
government regulation and mandates. And I hear that time and 
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time again. And, actually, health care being the one that seems to 
be on the forefront of their concerns, particularly with businesses 
that are either at — you know, close to 50 people. Because once they 
hit that threshold, I guess they can reach — their expenses just dra- 
matically increase. 

There was a recent survey by Fidelity Investments that found 
that 22 percent of small employers are actually seriously consid- 
ering limiting healthcare coverage due to the mandate. Poll after 
poll show that small businesses around the country are worried 
about the healthcare bill and other government regulations. 

I will tell you that I recently had a meeting — I have had a few 
of them, but I had a recent meeting with — I don’t know — Madam 
Chairwoman, you would have found this interesting — about maybe 
20-plus businesses, varied businesses. I don’t have a lot of large 
businesses in my area, by the way, so they are all mid to small 
businesses. And as they were discussing the issues with the Fed- 
eral Government, it was regulation — uncertainty on taxation, as 
well — but regulation, regulation, regulation. It got to the point 
where I was really shocked. And one of them actually spoke up and 
said, wow, I have known what the issues are with my industry; I 
didn’t realize that this was so systematic across all industries. So 
that is what I keep hearing time and time again. 

Now, last year at this same hearing, I asked you if you had 
heard some of those concerns from small businesses about health 
care and other regulations, and you told me that you hadn’t. But 
then after that, there have been a thousand of them — I am exag- 
gerating, but there have been dozens of polls out there from small 
businesses saying that this is a real issue — regulation and particu- 
larly the healthcare bill. 

Have you heard of those concerns since you and I spoke last 
time? I am sure you have seen the polling data from small busi- 
nesses, and they all say that these are huge issues. Have you heard 
about that? Or do they just not tell you? Because, you know, that 
also could be the fact, that they don’t want to tell you because they 
are concerned — not you, but others in the Administration might not 
be so amenable to helping, which I know that that would not be 
the case with you. 

But have you heard that? Or is that still — are you also in kind 
of like in a vacuum there? 

Ms. Mills. Well, first of all, thank you very much for your com- 
ments about our field staff. 

Mr. Diaz-Balart. They have been great. 

Ms. Mills. We have terrific field staff all across the country. We 
call them our bone structure in our field offices. And they really, 
I know, work with all of you. And I am glad to hear 

Mr. Diaz-Balart. They have been spectacular. 

Ms. Mills [continuing]. They are doing a great job. 

I travel everywhere, all around the country. I travel every week. 
And I talk to small businesses, and, trust me, they are not shy. 

I will tell you what I hear from them. Let’s start with health 
care. Health care is the number-one concern of small businesses 
until sales and revenue became their number-one concern. But 
since 1986, in the NFIB poll, health care was the number-one con- 
cern, access to affordable health care. 
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And what I tell small businesses when they raise these issues, 
we walk through the specifics of the healthcare regulation. And it 
turns out that there are two things that sometimes they are not 
aware of. Number one, there is a healthcare tax credit right now 
for small businesses that affects some number of them. And we 
urge them — and the criteria for those are on our Website — we urge 
them to get on there and find out if they qualify for the tax credit. 

The second piece is that, what they say is they have trouble get- 
ting access to multiple bids for insurance and that the bids keep 
going up and then they have to change carriers. When we talk to 
them about the insurance exchanges that are going to open in 
2014, they are very pleased to know that the marketplace is going 
to be creating competition for their business, and they are going to 
be able to buy health care in those exchanges at a lower price be- 
cause their risk is going to be pooled with other small companies. 
Right now, small b^usinesses pay 18 percent more for the same 
health care as big businesses do, and it is because they are small 
and they can’t pool their risk. 

Mr. Diaz-Balart. I am actually — ^because, obviously, this is not 
the place or time again to debate on the merits of the healthcare 
bill, but I am glad that — because I really have been concerned that, 
obviously, you know, when you come speak to us, you are always 
exceedingly forthright. And I was just concerned that if you weren’t 
hearing the issue of health care there was something wrong. But 
you are. And that is important, obviously, to — you know, you are 
not the one who passed the healthcare bill or not, but I just want 
to make sure that that is an issue that is on the forefront, because 
it is on the forefront of every small business that I hear from. 

OFFICE OF INTERNATIONAL TRADE 

A couple other things. Can you talk to us a little about the Office 
of International Trade, how it is preparing small businesses to be 
successful exporters as well as connecting them with opportunities 
and providing support once, hopefully, they have become exporters, 
international exporters, and, in particular, after the issue with the 
free trade deals. In our area — and that is one of the reasons that 
I have had a lot of contact your folks down south, is precisely be- 
cause of this issue. 

So if you can talk to us a little bit about that and how they are 
doing and what they are doing. 

Ms. Mills. Right. Well, we are doing tremendous business, par- 
ticularly in our Southern Florida district office, thanks to these 
trade deals, particularly Colombia, because there is opportunity 
now for small businesses to export like there never was before. 
There are marketing opportunities, there are internet opportuni- 
ties. We have a great small business in your area that exports en- 
vironmentally safe cleaning supplies all over Latin America. 

And what we do is, through our Office of International Trade, co- 
ordinate with the Department of Commerce and with the State and 
local export support activities. And we do it explicitly right now 
through something called the STEP grants through the Small Busi- 
ness Jobs Act. Thank you very much, because you gave us signifi- 
cant resources for 2 years to invest in the State export entities. So 
every State got some of these. 
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And in order to direct that activity to small businesses, helping 
more small businesses learn about exporting, helping them through 
the regulation and paperwork for what they can and they cannot 
export, and making sure they also have marketing opportunities. 
So we have gold-key service that the Commerce Department runs 
where they actually do trade missions for small businesses, with 
even appointments set up where there is opportunities to sell those 
products. 

This has received quite a bit of positive traction, and we have 
seen our export numbers rising. We think that this is a really crit- 
ical way to create jobs here at home. 

Mr. Diaz-Balart. Have you already seen an increase in activity 
due to the free trade deals? I would imagine that in the Miami 
area you probably have some, right? I mean, have you been able 
to see that already? 

Ms. Mills. Well, anecdotally, absolutely, we see it. We have 
many, many stories. I am sure that, you know, the data is coming 
soon. 

Mr. Diaz-Balart. Madam Chairwoman, can I ask one last ques- 
tion? 

Mrs. Emerson. Certainly. 

Mr. Diaz-Balart. If you could talk a little bit also about the 
SBA’s international trade programs, like the Export Express, Ex- 
port Working Capital, International Trade Loans programs. Just 
give us an idea how those work, if you would like, if you would care 
to. 

Ms. Mills. Under our 7(a) umbrella, we have several product of- 
ferings that are explicitly for exports and provide additional guar- 
antees. These are extremely valuable. 

And I want to highlight one. We have something, one of our 7(a) 
products, which is called an export and International Trade Loan, 
but it actually also applies for products that are now being in- 
sourced. So if you have a product that is being produced here and 
you have a company that wants to expand their facilities to 
produce that product here as a substitute for an import, that loan 
also is applicable, and it provides a 90 percent guarantee. 

That has gotten a lot of interest in the past several months as 
we see companies bringing their supply chains back to this country. 
And it is becoming more cost-effective to produce here, and it is be- 
coming more cost-effective to use small, innovative, American com- 
panies in your supply chain. 

Mr. Diaz-Balart. Great. Thank you very much. 

Thank you. Madam Chairwoman. 

Mrs. Emerson. Thank you, Mr. Diaz-Balart. 

Can I ask for a clarification on something? When you were talk- 
ing about small businesses accessing the exchange, I am not aware 
of the fact that small businesses as a business are able to access 
the exchange but, rather, their employees individually. 

Ms. Mills. No, small businesses as businesses will access the ex- 
change. 

Mrs. Emerson. Okay. Thank you very much. 

Mr. Womack. 

Mr. Womack. Thank you. Madam Chairwoman. 
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And my thanks to the Administrator. A big fan of the SBA and 
generally very pleased with the outcomes there. 

But I do have one pretty important issue to broach with you that 
is more, kind of, confined to my district, because a lot of us when 
we do these tele-town-hall meetings, if certain subject matters do 
not come up, then it may not be a front-burner issue that we spend 
a lot of time worrying about. So I always kind of look at my tele- 
town-hall meetings and think, you know, if there is something that 
comes up that is of importance to somebody that takes the time to 
listen and call in, then I probably ought to pay attention to it. And 
I did have one recently on the SBA, and I want to cover it with 
you. And that way, when I do my next tele-town-hall meeting, I 
can prove that, hey, if you actually have an issue and you bring 
it up here, we are going to bring it up; we are going to talk about 
it. And hopefully that will empower other people to come forward 
if they do have issues. 


THE 504 PROGRAM 

But this is the 504 program. I had a small-business owner who 
owns several car washes and was going to grow his business. He 
participated in the 504 program, and from the beginning, he had 
issues. He spent 16 months working with the SBA and a local lend- 
er, and during that time, he went through four SBA loan officers. 
His primary complaints were that there was no accountability in 
the process, SBA’s responses were not timely and he was not given 
any guidance or assurance as to whether his loan would ever be 
approved. 

The program has been set up to help small business, but unfortu- 
nately, what we perceive to be a poor management of the program 
created more harm than good. After 16 months of waiting for a 
loan, this small-business owner was ultimately denied the loan be- 
cause he could not provide a personal guaranty. It is my under- 
standing that the SBA could have waived the personal guaranty. 
Instead, he wasted 16 months, lost money, and ultimately lost the 
project. 

Please tell me that is not a typical outcome. I am sure it is not. 

Ms. Mills. Well, that is an unacceptable outcome. And we will 
follow up. And I will come to your office for details, because that 
is not how we handle our small businesses and our clients. 

We have prided ourselves, I think, in taking our paperwork down 
and taking our turnaround times down. And we want to work on 
what I call continuous improvement. And so when we get a report 
like that, we get on it, we find out what the root cause was, and 
we correct it. Because a small business doesn’t have 16 months to 
enter in a process like that. We need to help them get through the 
process. 

Now, one of the things I will tell everyone to do, the best thing 
for a small business to do if they want to enter into one of these 
processes is to go to one of our Small Business Development Cen- 
ters first. Get all of your paperwork in order with the help of one 
of our mentors and advisers. They know what the bank is going to 
ask for. They can get your package credit-ready. And they can also 
help you think about your business plan and what risk you are tak- 
ing on, and make a good decision for the future. 
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We know that even in people who have been turned down before, 
we have in North Carolina a 70 percent success rate with getting 
these people credit-ready in our Small Business Development Cen- 
ter. So that would be the first thing. And, also, it is free. And if 
they want, they should just go on SBA.gov, put in their ZIP Code, 
and they will find the names and numbers of the resources that are 
nearest to them. 

So our focus right now is on customer service so stories like that, 
which are unacceptable, will not be repeated. 

Mr. Womack. Well, it would really be delightful to allow my staff 
to work with your staff and put this particular circumstance a little 
bit more under the microscope so we can see exactly where the pit- 
falls were. Having been a mayor once upon a time and dealing with 
the construction industry, I have nightmares about some of my con- 
tractors or some of my inspectors going out. I would have four or 
five different people look at a certain project, and the third or 
fourth one on the scene would make all these changes that the 
other two didn’t cover. It was very frustrating — very frustrating 
from the owner’s perspective, because if the first guy would have 
said what the fourth guy actually told him, then it would have 
saved a lot of time and money and heartache. 

So I know how the human factor gets involved in some of these 
things. And I don’t know if it is the fault of the loan officers or 
what, but we certainly would like to know a little bit more. And 
anything that might have been an outcome of that particular cir- 
cumstance, if that can help SBA, then I am more than happy to 
engage in that conversation. And I do appreciate your interest in 
it. 

Ms. Mills. Thank you. We will get on it. 

Mr. Womack. Madam Chairwoman, I yield back. 

Mrs. Emerson. Thank you. 

Mr. Alexander. 

DATA CONSOLIDATION CENTER 

Mr. Alexander. Ms. Mills, you are asking for $5 million for a 
data-consolidation center under Homeland Security. Can you tell 
us what that might be about? 

Ms. Mills. Yes, sir. We are going to take our data centers and 
we are going to go under a shared service agreement with Home- 
land Security for a one-time cost of $5 million. The payback on this 
is 2 years. So we save about $2.5 million each year. And then that 
stream, of course, continues into the future. 

So it is a pretty short payback, and it increases our security and 
is part of an administrative-wide data-consolidation effort in order 
to reduce the number of Federal data centers all around the coun- 
try. 

Mr. Alexander. And when do you expect to get that going? 
When do you expect to save some money? 

Ms. Mills. As soon as we get the funding, sir. 

Mr. Alexander. Okay. 

Mrs. Emerson. Is that it? 

Mr. Alexander. Yes. 
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REGULATION AND COMPLIANCE 

Mrs. Emerson. Okay. Can I just talk a little bit more about reg- 
ulation stuff, primarily because yesterday I met with some of my 
small, little-bitty community banks. And while they exceed the size 
that you all deal with, it is still important to use this example be- 
cause I am hearing this from all of my small businesses. And I 
know that you have that independent Office of Advocacy. 

But this is just an example. In July of 2009, this questionnaire 
for compliance purposes that our small — I mean, these are like $7 
million banks, okay? They used to have to fill out this form. It was 
15 pages, 108 questions. Now, in March 2012, 29 pages, 267 ques- 
tions. And so, you know, suddenly we are having to, you know, hire 
more people to do compliance and that sort of thing. And so our 
small businesses I think are very, very concerned. 

And I appreciate the fact on the health care that the smaller 
businesses actually can shop the exchange for a small-business 
plan. And my office just sent me the information on it. 

But the Office of Advocacy, how does that exactly work since its 
mission technically is to represent our small businesses within the 
Federal Government’s legislative and rulemaking processes? I 
mean, I assume that they are to advocate and say, you know, this 
new regulation that you are writing is going to be terribly burden- 
some or onerous for a small business. I mean, are they really lis- 
tened to, do you know? 

Ms. Mills. We have a number of ways that we advocate for 
small businesses in terms of making sure that they don’t suffer an 
undue burden from the unintended consequences of regulation. And 
one of those pieces is the Office of Advocacy, which is an inde- 
pendent office, but it takes small-business input into regulation. 
And so, for every regulation that is made in the Federal Govern- 
ment, there is a law. Regulatory Flexibility Act, that makes sure 
that there is a portion of it which looks at the impact on small 
business and, if there is going to be an undue burden on small 
business, creates some flexibility so that those undue costs will not 
come on to small business. 

I will tell that you there is support from the President in an ex- 
ecutive order a year ago to make sure that that is not only en- 
forced, but he added a provision to say that if you do not create 
some special flexibility for small business, you have to explain why 
you didn’t and why small businesses will be okay under that regu- 
lation. So we have support from across the administration in going 
after these issues. 

When an issue comes up, the Office of Advocacy can handle it, 
or if it is a very specific case issue, we also have an ombudsman 
office at the SBA, and we handle particular issues that a small 
business is having with an agency regarding a regulation. And we 
will do it on a casework basis, and we will find them and put them 
in touch with exactly the agency person who needs to answer their 
questions and sort out the difficulty. 

So we are very, very focused on making sure that small busi- 
nesses that have concerns get their problems answered and solved. 
When I go out and I hear a small business being concerned, I will 
ask them, tell me which regulation. And if it is affecting them, I 
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will direct them to the Ombudsman to sort through their issue. 
And if it is a general one, I will put them together with the Office 
of Advocacy for their input in the process. 

Mrs. Emerson. Okay. Well, here is a perfect example. I have a 
rural district, and you have been there, and we have lots of agri- 
culture. And there was an EPA proposed rule with regard to dairy 
farms. This is just the perfect example, with regard to dairy farms. 
And if that dairy farm actually stored 1,320 gallons of milk or more 
on its premises — and this is not a lot of milk, by the way — then 
that dairy producer was to have actually written an oil-spill-pre- 
vention plan just like BP oil does or Mobil oil. 

Now, we were able to get all the Aggies together to — you know, 
but we had do it from here. I am glad to know that technically I 
could have my dairy producers prevail upon you all, because all my 
guys are real little. I mean, if they milk a hundred cows, I would 
be surprised. But can you imagine having to write an oil-spill-pre- 
vention plan? You would have to hire an outside lawyer to do it 
and an engineer and all sorts of things. And the reason, of course, 
is because there is animal fat in milk, and it is defined as oil by 
the EPA. 

But those are the types of things that our businesses are dealing 
with, oftentimes on a daily basis. And rather than going to USDA, 
I actually am going to have these small guys come to you all in- 
stead, because obviously you are better listened to than some of the 
others. 

Ms. Mills. And I am familiar with this case. Our Office of Advo- 
cacy was extremely active in getting the exemption for milk not 
being oil. 

Mrs. Emerson. I mean, but it is ludicrous. But it makes for great 
stories when you are having to give a speech back home. 

Mr. Serrano. We don’t milk any cows in the Bronx. 

Mrs. Emerson. But you do use our milk. And just think how 
much more expensive the milk would be. 

Mr. Serrano. I am concerned. I am just telling you 

Mrs. Emerson. All these are added costs, you know. 

Mr. Serrano. I just wanted to clarify that you said a hundred 
was very little. Zero in the Bronx. We don’t milk any cows. 

Mrs. Emerson. But you do benefit from it. 

Mr. Serrano. Yes. 

Mrs. Emerson. So, anyway, well, I am pleased to hear that. 

business USA 

Now, also, let me talk just a minute or 2, if you all don’t mind, 
about Business USA. I actually went on the Web site and played 
with it in the 30 minutes I was eating a sandwich at lunch today 
and actually found it to be quite user-friendly. That was very good. 
And so you are requesting $6 million in order to develop and mar- 
ket it, promote, et cetera. 

Let me ask, are there any other agencies that are contributing 
to this project, as well, or contributing resources to the website? Or 
are you all actually managing the entire thing? 

Ms. Mills. Well, first of all, I am glad that you went on the 
website. It is a beta website. 

Mrs. Emerson. What does that mean? 
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Ms. Mills. It means it is an early-stage trial website. 

Mrs. Emerson. Okay. 

Ms. Mills. So I am glad that you found it useful. You are now 
a beta user. 

Mrs. Emerson. Thank you. 

Mr. Serrano. Under construction. 

Mrs. Emerson. No, it didn’t say “under construction.” I should 
have put my name in so I would have not had to keep doing it. 

Ms. Mills. It is up and running, but we call it a beta site be- 
cause it is early and we are working on it and enhancing it. 

A couple things. We are requesting funding for not only expan- 
sion of the website, which will have programs from every agency 
that involves small business — so you will be able to go through one 
door and find your way to everything from the Department of Agri- 
culture and Department of Commerce and other programs. It is a 
website focused on small business and also on exports. We share 
the cost and activity with the Department of Commerce. 

We also include in that funding request — it will cover physical 
call centers that we have, which we are transforming to be also 
Business USA one-call centers so that you can find your way to 
your answer, whether you call or you go on the Web. 

Mrs. Emerson. Okay. So do you have any idea whatsoever for 
the future, once you get this up and running, what the annual ap- 
proximate hosting and maintenance costs will be? 

Ms. Mills. Let me get back to you on that. 

Mrs. Emerson. Okay. No, I appreciate that. It was very, very in- 
teresting, but I figured it wasn’t totally finished, since I think I 
saw USD A, Commerce, and SB A on it. But then again, I didn’t 
have time to play with it as much as I really wanted to. 

[The information follows:] 


BusinessUSA 

SBA’s budget requests $6 million in order to develop, lead, promote and market 
BusinessUSA.gov. 

Question. What are the annual approximate hosting and maintenance costs for 
the foreseeable future? 

Answer. We currently do not have an estimate of hosting and maintenance costs 
for FY 2013 and beyond for BusinessUSA.gov. However, in FY 2012 for 
BusinessUSA.gov the annual hosting costs total $132,000 and operations and main- 
tenance costs total $288,000. 

Now, are you going to, then, since you have updated your 
website, are you going to fold your website into this, as well? The 
SBA website, that is. 

Ms. Mills. Well, at the moment, all different agencies have dif- 
ferent websites, and there is one for exporting. What we want to 
do is create the possibility that if you go to — no matter which door 
you walk through, you will come to this one engine. 

Mrs. Emerson. Okay. 

Ms. Mills. And it will be seamless; you won’t need to know you 
have to go there. Or you could go directly there and then have ac- 
cess from there to every piece of content that is relevant, whether 
it also exists on another agency’s website. 

Mrs. Emerson. Right. Because I noticed that when I clicked on 
something — I wanted to do mining, for example; I think that was 
what I pretended to be wanting to do — and then it flipped me over 
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to, you know, obviously, a different website, a different agency’s 
website. But it went pretty — it was pretty seamless. 

But it was interesting because everything that you all had on 
yours, the way that you just described things was much simpler 
than once I went onto USDA or the Department of Commerce. So 
hopefully they will be able to bring their website — or make their 
websites a little more user-friendly. I mean, they did the questions 
and answers all right, but I still found it to be a wee bit more com- 
plicated than the SBA portion. 

Ms. Mills. We have spent the last 2 years — first, we completely 
redid and then improved our website because we know small-busi- 
ness owners don’t have time 

Mrs. Emerson. Right. 

Ms. Mills [continuing]. And they need to be able to get the infor- 
mation they need, and we need to serve them. 

Mrs. Emerson. All right. Well, that is good. And I think this will 
be a hugely good tool for businesses, particularly as every time I 
am home somebody says, well, I want do this, but how do I go 
about doing it? And so I will say, well, talk to Bill Vickery, our SBA 
guy, who is awesome. But first they need to do a little bit of back- 
ground research, and so I am going to recommend that they do 
that. 

I have a couple more questions, so let me pass it along to Mr. 
Serrano for the moment. Thanks. 

Mr. Serrano. Thank you. I was anxious to see if you were going 
to ask the cloud question. 

Mrs. Emerson. No, but I think that you have taken over that 
issue for now. But it is so fascinating, so please go ahead. 

CLOUD COMPUTING 

Mr. Serrano. We have discussed with other folks about using 
the Cloud, since it has been — the administration has asked. And 
the question is, you know, how secure is it and how secure would 
you feel in putting out information on the Cloud? Since the fact is 
that, as tech-sawy as we would like to think we are, the Cloud is 
a little beyond a lot of people, and it is a little scary to some. 

And so that is a question that has been going around to different 
hearings, if you care to comment on it, how secure you feel in put- 
ting that information out there. 

Ms. Mills. Well, cybersecurity is a very big focus at the agency 
and, really, across the Administration. One of the proposals that 
you see here in the consolidation of our data center is spurred in 
part by the fact that there will be improve cybersecurity and im- 
proved data security if we go to a shared service system through 
the Department of Homeland Security servers. And so we are actu- 
ally actively pursuing more secure environments. 

Mr. Serrano. Okay. But you haven’t — what is the sense of the 
other agencies that you work with? Are they ready to move on? 

The whole is, you know, how sensitive is the information you 
have, for instance? Certainly, at this morning’s hearing, we were 
talking to the IRS commissioner. Now, that is very sensitive infor- 
mation to be in a non-secure situation, assuming that it is a way 
of people getting to that information. And that is the question that 
is being asked now. 
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Ms. Mills. As I said, we are very focused on creating a high level 
of security for our information. And that is one of the rationales for 
the budget request here, is that we want to take — in the shared 
service agreement, we want to take our data into an environment 
that has the highest level of security that is appropriate. 

Mr. Serrano. Okay. 

HISPANIC HOME BUSINESES 

Let me talk to you about — I understand that you recently joined 
with the Hispanic Chamber of Commerce to sign a strategic alli- 
ance memorandum to help expand access to SBA programs for His- 
panic home businesses. What can you tell us about this new part- 
nership? And you know the second part of my question: How does 
it include the territories? 

Ms. Mills. Well, this is hot off the press, so I am glad that you 
heard about it. I believe that we did this yesterday. 

Mr. Serrano. Really? 

Ms. Mills. Yes. Javier Palomarez and our agency have been 
talking about this, the Hispanic Chamber, and we have really a 
terrific relationship. And we hope to expand this also with other 
chambers because we want to make sure — you know, the Hispanic 
Chamber is very known in the community. And we want to make 
sure that whatever door that a small business walks through, if it 
walks through a local Hispanic Chamber, that they have access to 
all of the breadth of the SBA products, that we make sure that it 
is available to them, that it is seamless, that the Hispanic Cham- 
ber local chapters know about everything that we have to offer and 
that they can use it and contact us in a much more robust way. 

And that is essentially what we have been working on. And the 
Memorandum Of Understanding really solidifies and accelerates 
that activity because we think it is just so important. 

This will include the territories which have Hispanic chambers. 
And so, of course, these are critical places where we already have 
district offices and we have activity, and we will be active there. 

Mr. Serrano. So, basically, you are saying that in addition to 
your regular work with small businesses, now you would, through 
the Hispanic Chamber of Commerce, sort of get more information 
to them, so that when they deal with their local folks, they are bet- 
ter prepared to come to you and assist them — or assist them with 
the information that is available from you and what is available 
from you. 

Ms. Mills. Exactly. 

Mr. Serrano. You couldn’t have said it better. 

REGIONAL CLUSTERS 

Regional clusters — those grants are based on the premise that 
when an industry leaves a community, the skill set remains, such 
as after a base closure. The goal is to leverage those skills into a 
new industrial base. 

SBA awarded 10 regional cluster grants in fiscal year 2011 and 
is about to issue a report on their progress. Can you tell us a little 
about these grantees and the lessons you have learned from their 
work over the past year? 
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And, also, with the importance of creating jobs in areas where 
factories and industries have left the community, how is the SBA 
promoting the regional cluster program? 

Ms. Mills. Well, regional economic clusters have become one of 
the mainstays of regional economic development. I am interested 
that you mentioned a base closure. That was my first experience 
with a regional economical cluster. In the great State of Maine, we 
lost our naval air station, and we got involved and created a cluster 
of the boat builders. I am often asked, well, will small businesses 
get together and cluster? And I answer, if the Maine boat builders 
will cluster, it will work anywhere, because they are fiercely inde- 
pendent. 

But what they see is that when small businesses come together 
and they have active participation with research or a university or 
a community college and other parts of the cluster, the whole is 
bigger than the sum of the parts. There is very extensive research 
that has been published on the benefits of clusters to communities 
and how they drive economic activity. 

We have done a grant of 10 competitive clusters, but what we 
asked for is existing clusters. We did a competition, and we got 
over 150 clusters from all around the country to apply. And these 
grants would accelerate their growth and accelerate whatever the 
small businesses need. 

We also did I think a total of 30 additional clusters in combina- 
tion with the Department of Commerce, the Department of Labor, 
and I think the Department of Energy. And those are also active 
and out there. So, many, many communities now have these clus- 
ters. 

We will soon report on the first 2 years of activity around those 
clusters, but, anecdotally, we are seeing very strong small-business 
benefits, activity, and growth. 

Now, we don’t try to create a cluster de novo. These are clusters 
that exist, and we use our small-business development centers, our 
assets on the ground, our relationships with community colleges to 
accelerate the activity already in these small-business clusters. 

Mr. Serrano. Well, thank you. 

HISPANIC CHAMBER OF COMMERCE 

Let me just go back for a second, because the more I think about 
it as you are speaking, the more I think this could really work, this 
cooperation with the Hispanic Chamber of Commerce. I think if 
this is done properly and with other groups, you know, women’s 
groups and so on, it could be a situation where you benefit from 
it by knowing what the needs are right on the ground even beyond 
the information you have, and they benefit because they are always 
looking for ways to help their local community. 

And so I really hope that this takes off and gets reinforced the 
way it should, because I think you have hit on something here that 
could really work. 

Ms. Mills. Yes, we are very excited about it. And we have put 
a lot of effort behind it, and we are very, very pleased with the 
partnership. 

Mr. Serrano. Great. 

Thank you. 
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Mrs. Emerson. Thank you. 

Mr. Diaz-Balart. 

Mr. Diaz-Balart. No questions. 

Mrs. Emerson. Okay. I have a couple more, if you don’t mind 
hanging out for just a little bit. 

VETERANS ASSISTANCE PROGRAMS 

I know that you have proposed funding for a number of new ini- 
tiatives while decreasing funds, as we spoke about, for SBDCs, et 
cetera, et cetera. One of those is $7 million for a new National Vet- 
erans Entrepreneurial Training Program. And this is in addition to 
several other veterans assistance programs run out of SBA. 

Can you describe how this, the SBA’s newly proposed vet pro- 
gram, is different from the programs provided through the Depart- 
ment of Veterans Affairs, please? 

Ms. Mills. Thank you. 

So in fiscal year 2012, there are 250,000 returning veterans, and 
in fiscal year 2013, that is going to go up 25 percent. The unem- 
ployment rate for returning veterans is 11.1 for men and 14.7 for 
women. So we feel strongly that we need to be there for our vet- 
erans when they come home. 

We also know that veterans over-index in entrepreneurship. And 
we have great expertise in veteran entrepreneurship programs. We 
have had a program that has been working very successfully for a 
number of years with Syracuse University. And we also have our 
SCORE partners and our other resource partners, including vet- 
erans centers, on the ground. 

We are working in this program, this particular initiative, with 
the Marines as our first activity, and other services, including par- 
ticularly the Army, have asked to join after. Every returning Ma- 
rine will get a 90-minute segment as part of the TAP program, 
which is their transition program. And if they are interested in en- 
trepreneurship, they can then opt in to a 1- or 2-day program. And 
if they are interested further, they can opt into a multi-week — I 
think it is a 16-week online program. 

Mrs. Emerson. So this is all free of charge? 

Ms. Mills. Yes. 

Mrs. Emerson. Okay. 

Ms. Mills. And this is supported. This will be done on the Ma- 
rine bases as part of the TAP program. 

As they go further, then we transition them to our network on 
the ground. So let’s say they then buy a franchise operation and 
start a business in your district. They would then transition into 
our Small Business Development Center and our veterans oper- 
ations that exist in our network all around the country. And they 
would be introduced to our Patriot Loan Program and all of our 
services around veterans that exist. 

We have the core expertise in veteran entrepreneurship. And I 
will tell you, the Marine brigadier was in my office and said some- 
thing very moving to me. He said, “Our Marines are used to mak- 
ing independent decisions when they are out there in the field, and 
they know how to handle all kinds of situations. They come home 
and they take a job where somebody is telling them what to do 
every minute, and they don’t adjust well.” They have that leader- 
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ship. They need to he independent, and entrepreneurship is a very 
good path for many of them. 

Mrs. Emerson. I would not disagree, having a son who has had 
two tours to Iraq and who is, I think, 3 weeks away now from get- 
ting out of the Army. And I said, you are not going to be able to 
work where you have somebody telling you what to do every day. 

But I am curious about that because when I went on the 
BusinessUSA Web site, I found this Department of Veterans Af- 
fairs Mentor-Protege Program, which provides developmental as- 
sistance to service-disabled veteran-owned small businesses and 
veteran-owned small businesses. And, basically, it enhances these 
businesses’ capabilities to perform as prime contractors and pre- 
ferred subcontractors on VA procurements. 

But it seems to me that that is not a lot different from what you 
all are doing and that you all already have the expertise, I believe, 
with the other veterans programs that you have. And I just am cu- 
rious why you wouldn’t be doing this, particularly because then you 
are able to increase the universe of opportunities, if you will. 

Ms. Mills. Well, actually, this is quite a different program, but 
it is a part of our umbrella. What you have just referred to is part 
of our government procurement mentor-protege, and it runs under 
our 8(a) and service-disabled veterans operation. And agencies 
themselves, as part of their procurement, train small businesses 
that might do procurement in their agency by making them part 
of a mentor-protege relationship with a larger company. And that 
allows them access to contracts from that agency. And we run that 
program as part of our government-contracting service-disabled 
vets activities. 

Mrs. Emerson. So if you run that, then it shouldn’t say that the 
contact information is the Department of Veterans Affairs. 

Ms. Mills. No, we run the umbrella program, Mentor-Protege, 
through every agency. Every agency 

Mrs. Emerson. Gotcha. 

Ms. Mills [continuing]. Is making its own procurement deci- 
sions. So it needs to, and we require them to, work with their 
small-business contractees to develop them and make them as ro- 
bust as possible so they can continue to serve that agency. 

Mrs. Emerson. And that sounds terrific. But, see, I was misled 
by reading this on here. So it is not just with the Department of 
Veterans Affairs. So I suppose when you expand the Web site, then 
I will be able to see all the other mentor-protege programs, yes? 

Ms. Mills. Absolutely. 

Mrs. Emerson. Okay. 

DISASTER LOAN PROGRAM 

Let me ask you about the Disaster Loan Program. The fiscal year 
2013 budget request includes $167 million for administrative costs, 
which is equal to the amount requested for this purpose in last 
year’s base request. However, for fiscal year 2013, the budget re- 
quests this amount be designated as emergency funds and proposes 
it be funded outside of the subcommittee’s regular allocation. 

And, you know, I am very supportive, obviously, of giving you all 
funding for disaster administration, but I can’t quite understand 
why this wasn’t requested as part of the base in fiscal year 2012 — 
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I mean, why it was and now it is not. So can you please explain 
to me why this should he designated as emergency funding? 

Ms. Mills. Well, I actually will get back to you for that part of 
the question. But I do want to summarize what we are asking for 
in our disaster administration budget. 

And when you add all the pieces together, including the amounts 
that are reallocated from the subsidy, reprogrammed from the sub- 
sidy, they amount to just under $200 million. In fiscal year 2011, 
it was 198, then 196, and now we are asking for 192. So we are, 
you know, doing continuous improvement in our processes to try to 
reduce those costs. So that would be the total amounts. 

The way they are allocated, I am going to defer to my chief finan- 
cial officer. 

Mrs. Emerson. Yeah, if you could, because I can’t figure out 
what has changed between 2012 and 2013 other than we had a ton 
of disasters last year. And, I mean, while I am praying that we 
don’t have the same this year, I am just — I am most curious about 
that. Are you sure you have enough subsidy carryover to support 
the program level that you need in case we have some large dis- 
aster? 

Ms. Mills. We have $450 million in our subsidy, which will fund 
over $4 billion of loans. And we usually run about a billion a year, 
so that is about 4 years’ worth of subsidy. But that would fund, you 
know, a peak year for X. 

Mrs. Emerson. We will pray that the New Madrid earthquake 
where I live doesn’t decide to 

Ms. Mills. We are prepared to handle activity. And we had quite 
a bit of activity, as you know, in your district as late as this month. 
So we have 2,000 ready reserves. They are on the ground within 
48 hours, in general. They are coordinated with FEMA. And we 
have extensive office operations to support that at very high levels. 

Mrs. Emerson. No, you all really are terrific. Certainly, you out- 
perform FEMA in this regard. 

You don’t have to say anything. 

All right. So now let me ask you about the Small Business In- 
vestment Company. It is my understanding that that program has 
had steady growth over the past few years, which is terrific news. 
But I am concerned that their licensing process is getting bogged 
down again. 

Is there anything that you can do to speed up the process, par- 
ticularly for funds that aren’t borrowing government money? 

Ms. Mills. Well, yes. We are down from 15 months 3 years ago, 
was the turnaround time, to 5.5 months. And we have a fast track, 
which is 2 months for returning folks. 

Mrs. Emerson. Five-point-five, and it is 2 months for returning 
folks? 

Ms. Mills. Yes, for Small-Business Investment Companies who 
have been in the program and are doing an additional 

Mrs. Emerson. Okay. Okay. Is that a long time? I mean, 5.5 
months still sounds like a long time 

Ms. Mills. Well, this is a 

Mrs. Emerson [continuing]. For licensing purposes. 
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Ms. Mills. Yeah. This is a process where they come in for an ap- 
proval, then they go back and raise their funds, and then they get 
their final approvals. 

Mrs. Emerson. So if they are able to get — is 5.5 the average? 

Ms. Mills. Yes. 

Mrs. Emerson. Okay. So it is possible that they could get them 
in a shorter period of time if, in fact, they are able to get their 
funds. 

Ms. Mills. It is possible, yes. 

Mrs. Emerson. Okay. 

And my last question — and then I have a slew for the record; Joe 
probably does, too — is with regard to the Innovation Fund. And I 
know that you all are experimenting with I suppose what you could 
call a newer, riskier type of investing called Innovation Fund. 

Will you just tell us a little bit about the SBIC Innovation Fund, 
please, so that I understand better what it is? 

Ms. Mills. I believe you are referring to the Early-Stage Innova- 
tion Fund? 

Mrs. Emerson. Uh-huh. 

Ms. Mills. And under our SBIC umbrella, we launched two pro- 
grams a year ago under Startup America. The first that we did all 
through last year was called the Impact Fund. And it really is 
under a traditional SBIC umbrella, but it is designated for either 
a sector, like energy or education or something that needs funds to 
make an impact, where we can make an impact, or geography. Our 
first one was in Michigan. 

Mrs. Emerson. Okay. 

Ms. Mills. The second kind of fund is designed to be for earlier- 
stage companies. Current SBICs have a current paid debenture 
and are not appropriate for the very early-stage money. We know 
that the valley of death for early-stage firms has widened, which 
means that there is a dearth of capital from venture capitalists, 
from angel investors, and that in the recent financial crisis all of 
those sources of capital were reduced. 

So we proposed that a billion dollars of SBIC authority over 5 
years, $200 million a year, would be available in a process for 
early-stage investors who would invest in some of these high- 
growth companies and help fill that capital gap. 

Mrs. Emerson. So would you consider the investments made to 
companies under this to be somewhat riskier than normal SBIC fi- 
nancing? 

Ms. Mills. They are earlier-stage, and we took into account 
those risk factors in our subsidy models. And the rules for these 
are actually — I think they are out for public comment. Yeah, I 
think they are out for public comment at the moment. 

Mrs. Emerson. Okay. But you feel comfortable that you have the 
appropriate staff resources to handle all of these applications? 

Ms. Mills. Yes. 

Mrs. Emerson. Okay. Very good. 

As I said, I have lots of questions to submit, but, Joe? 

Mr. Serrano. I don’t have a slew. 

Mrs. Emerson. Do you have a couple? 

Mr. Serrano. I have one. 

Mrs. Emerson. Oh, okay. Do you want to just ask it, then? 
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Mr. Serrano. Sure. But you are not going to believe the first 
part of it. 

I understand you are not supposed to tell us what would happen 
if sequestration occurs, but you can tell us what an approximate 
9 percent cut would do to your budget. Can you comment on what 
activities would be curtailed or eliminated if that magnitude of a 
cut was enacted? 

Ms. Mills. Thank you. I would like to be able to get back to you 
on the record for that. 

Mr. Serrano. Okay. I suspected that was going to happen. Be- 
cause that is a book all by itself 

Thank you. I have no further questions. Thank you for your serv- 
ice. Thank you for testifying today. 

Ms. Mills. Thank you. 

Mrs. Emerson. We will let you go, but I have one big favor to 
ask before you go. Back in our subcommittee’s 2012 bill, we actu- 
ally included a provision providing you all with specific instructions 
on how to display account and program information in your annual 
budget request so that we actually could understand it, that it was 
a little bit easier and more usable. 

And I know our staffs have been talking to each other about how 
to best achieve this, so we really hope that they will continue work- 
ing closely together. Because we have to be able to produce a usa- 
ble budget document. So you will work with us? 

Ms. Mills. We absolutely will work with you on that. 

Mrs. Emerson. Okay. I really appreciate that. Thank you. Who 
on your staff actually is the person? 

Ms. Mills. Jon Carver, our chief financial officer. 

Mrs. Emerson. Great. Well, good. 

See, your boss submitted you to 

Ms. Mills. Our terrific chief financial officer. 

Mrs. Emerson. Do you think we can do this in 30 days? 

Mr. Carver. We will try. 

Mrs. Emerson. Thank you very much. I appreciate it. 

And thanks so much for the work that you do, and your entire 
staff. They are terrific. And we love Bill Vickery, our regional SBA 
guy for my area of Missouri. And everybody goes above and beyond, 
but I think it is because of the strong commitment to small busi- 
ness and, really, the economic backbone of the country. 

So thank you again. 

Ms. Mills. Thank you. 

Mrs. Emerson. The hearing is adjourned. 

[The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on the Small Business Administration FY 2013 Budget 

Questions for the Record Submitted by Chairwoman Jo Ann Emerson 

BUSINESSUSA 

SBA’s budget requests $6 million in order to develop, lead, promote and market 
BusinessU SA.gov, 

Question. What are the annual approximate hosting and maintenance costs for the foreseeable 
future? 


Answer: We currently do not have an estimate of hosting and maintenance costs for FY 2013 
and beyond for BusinessUSA.gov. However, in FY 2012 for BusinessUSA.gov the annual 
hosting costs total $132,000 and operations and maintenance costs total $288,000. 

DUPLICATIVE PROGRAMS 

The most recent GAO report on duplicative programs found that SBA has not routinely 
conducted program evaluations for many of its economic development programs. According to 
the GAO report, only 3 of SBA’s 10 programs that provide technical assistance have undergone 
recent review and none of SBA’s other 9 financial assistance and government contracting 
programs have been reviewed on any regular basis. 

Question. Why isn’t SBA conducting more routine evaluations of these program? 

Answer: SBA conducts periodic reviews of its programs. SBA has acquired services to obtain 
technical, methodological, and analytical expertise to improve and broaden SBA’s framework 
for monitoring its Govermnent Contracting and Business Development (GCBD) programs in 
view of the goals and criteria set forth by statute and regulatory authority. The contractor has 
been tasked with collecting data on program services, activities, and outcomes to measure the 
effects of GCBD services for participants. They have also been asked to assess how SBA 
currently monitors program participants and develop specific criteria and metrics for effective 
program monitoring. 

In Fiscal Year 2010, SBA hired an outside contractor to advise SBA on appropriate program 
metrics and goals for the Microloan program and provide training for SBA Microloan 
Intermediaries to ensure their understanding of key metrics and how to use appropriate tools to 
report and analyze performance. As a result of this engagement, SBA has incorporated new 
outcome performance measures into the Microloan Program Electronic Reporting System. 

In addition, (1) SBA created a more robust risk rating system, with more transparency in 
portfolios, and “best practices” for lender oversight (including more on-site and off-site lender 
monitoring); (2) on a regular basis, SBA benchmarks its small business lending with other 
industry lending institutions; (3) SBA continuously evaluates programs to ensure that size 



354 


standards are followed and we do independent analysis of Underserved Markets and 
underrepresented industry to ensure that we are impacting the appropriate markets. 

Finally, SBA evaluated all loan requirements two and a half ago and submitted proposals 
regarding both contracting and financial assistance programs. 

Question. How is SBA measuring the success of these programs without regular performance 
evaluations? 

Answer: For SBA, performance evaluations are regarded as an integral tool for tracking, 
reporting and fine tuning programs, and therefore are regularly performed. The Performance 
Management Office (PMO) is monitoring financial, operational and risk metrics to help the 
Agency articulate progress, manage funding, and further refine programs and policies. SBA’s 
Performance Management Office creates a weekly and monthly Performance Management 
Dashboard and a quarterly Performance Report to summarize progress and performance in each 
area. These reporting tools enable the Agency to identify issues and improve programs to help 
assess their progress in meeting their goals. 

On an annual basis all performance metrics are analyzed and reviewed as part of the 
requirements of the Performance and Accountability Report annual process. SBA also routinely 
benchmarks its small business lending with other industry lending institutions. 

Question. What is SBA doing to improve program evaluation and performance metrics? 

Answer: The PMO is considered an independent oversight program evaluation and performance 
metrics team. The PMO works with each program office on an annual basis to review and 
analyzes all program and performance metrics. The PMO also helps offices to develop (as 
needed) and improve program indicators - specifically, helps program offices develop 
“Quantifiable Outcome” and “Efficiency” measures. As an example, this year the PMO team 
helped offices develop two new efficiency goals as well as other program performance goals. 

In addition, SBA has improved the methodologies for two loan programs, 7(a) and 504, 
regarding the “Small Businesses Assisted” metric by replacing historical ratios with actual data, 
and the PMO does our independent analysis of Underserved Markets and underrepresented 
industry. In addition, data is disseminated to field offices on a weekly basis for training purposes 
and for targeting of SBA products. 



355 


DISASTER LOAN PROGRAM 

The fiscal year 2013 budget request for the Disaster program includes $167 million for 
administrative costs which is equal to the amount requested for this purpose in last year’s base 
request. However, for fiscal year 2013, the budget requests this amount be designated as 
emergency funds and proposes it be funded outside of the subcommittee’s regular allocation. 
While 1 am supportive of giving SBA the necessary funding for disaster administration, I don’t 
understand why this was requested as part of the base in fiscal year 2012 and now the same 
amount is requested as emergency fimding in fiscal year 2013. It seems to me this should have 
been requested as part of the base. 

Question. Can you explain to me why this should be designated as emergency funding? What 
changed between 2012 and 2013? 

Answer: On September 1. 201 1, the Office of Management and Budget (OMB) submitted its 
report entitled “OMB Report on Disaster Relief Funding to the Committees on Appropriations 
and the Budget of the U.S. House of Representatives and the Senate,” pursuant to section 25 1 of 
the Balanced Budget and Emergency Deficit Control Act of 1 985, as amended. According to 
this report, the average funding provided for disaster relief over the previous 10 years (excluding 
the highest and lowest years) totaled $1 1.5 billion for FY 201 1 and $11.3 billion for FY 2012. 
Applying OMB’s methodology for determining prior year levels of funding for disaster relief, 
the report supports a disaster relief adjustment equal to $5.2 billion. It is from this $5.2 billion 
figure that the President has submitted a request for $167 million in FY 2013 to administer 
SBA’s disaster program. 


DATA CENTER CONSOLIDATION 

The budget proposes $5 million in new operating costs to consolidate SBA’s computing 
infrastructure and major IT applications into a single data center under the Department of 
Homeland Security. 1 understand SBA’s technology portfolio will move into the cloud as part of 
this consolidation. 

Question. What are the estimated savings of this move? 

Answer; This investment would reduce SBA’s IT budgetary requirements by an estimated $2.5 
million each year. 

Question. How will the savings be achieved and when will they materialize? 

Answer: Savings from the consolidation would begin to materialize in FY 2013 whereby SBA 
would substantially reduce its server quantities through virtualization, begin to acquire cloud- 
based storage for its network and applications, shift its email to a cloud-based model, and 
terminate its contracts with support vendors for system administration. 
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LOAN MANAGEMENT AND ACCOUNTING SYSTEM 

SBA launched a multi-year, $250 million project to create a loan management and accounting 
system in 2006 to upgrade your outdated IT systems that track tens of billions of dollars in 
outstanding loans. After much time and cost overrun, SBA halted that plan and took a much 
more incremental approach to addressing these critical IT upgrades. 

Question. Can you update me on the progress you’ve made so far and tell me where you are in 
the process of updating your IT systems? 

Answer: In September 2010, SBA requested authority ftom the Office of Management and 
Budget’s (OMB) Financial Systems Advisory Board (FSAB) to re-scope the Loan Management 
Accounting System (LMAS) modernization effort with a series of more focused and cost 
effective improvements to the existing systems, which we call LMAS Incremental Improvement 
Projects, or IIPs. The new approach reduces the timeline from 9 years to 2 14 years and cuts the 
costs in half. 

The IIPs were approved by FSAB in January 201 1 and will address the most important issues 
surrounding the upgrade of LMAS at a lower cost and risk, and in a more efficient marmer. As 
of April 2012, two out of seven LMAS IIPs have been successfully completed. . The 
accomplishments include: 

• Upgraded the Oracle Federal Financials System to the latest software release (May 

2011) 

• Retired or modernized more than 400 legacy screens and subsystems by migrating 
financial system user interfaces to our web environment. Today over 83% of our 7a 
loans and more than 50% of our 504 loans are originated electronically via web 
systems. This has created numerous efficiencies for our lending partners. 

• Migrated the additional loan guaranty functions (litigation, liquidation, disbursement 
and charge off) to the web environment to streamline our servicing processes and add 
additional controls for our servicing centers and lending partners. 

• Completed an assessment for migrating our remaining legacy loan accounting code to 
a more modem, platform-independent environment; the actual migration process was 
initiated this month. 

• Completed assessment phase to migrate from Sybase to Oracle so that the agency is 
on a standard platform; the migration project is underway and on track to complete as 
planned in early 2013 

• Completed root cause analysis to define potential technology solutions for LMAS 
related issues 

All of this modernization activity contributed to last year’s record breaking loan year. 


Question. What is the projected completion date and what costs remain? 

Answer: SBA plans to obligate $12 million of the remaining development funds to complete the 
remaining IIPs by September 2013. 



357 


Questions for the Record Submitted by Congresswoman Barbara Lee 

7(a) COMMUNITY ADVANTAGE 

Last year the SBA made important changes to the 7(a) program, renaming it Community 
Advantage. 

Question. Has there been enough time for the SBA to report on the impact of those changes? 

Answer: The Community Express Pilot Program (Community Express) ended on April 30, 201 1 
and was replaced with the Community Advantage Pilot Program (CAPP). Prior to the 
termination of Community Express, SBA did a great deal of work across the Agency looking at 
gaps in underserved markets and identifying issues with the Community Express. SBA launched 
Community Advantage on April 30, 201 1 . Community Advantage is a program targeted to 
community-based, mission-focused lenders such as Community Development Financial 
Institutions (CDFI’s) and Community Advantage aims to increase smaller-sized lending in the 
underserved communities. 

Since the Community Advantage was only unveiled in February 2011, with the first lender 
being admitted in (insert date), it may be prematme to report on the impact of the program. 
However, Community Advantage lending is up in 2012. During the first three months of 
calendar year 2012, SBA made five times as many Community Advantage loans as it did during 
the eight months it was in place during 2011. SBA approved 15 Community Advantage loans in 
201 1 totaling $2.1M. During 201 2, SBA has already approved 76 Community Advantage loans 
totaling over $10.7M (as of April 9, 2012). 

Question. Are more CDFI’s involved in the program and if so how many and how much lending 
has been done? 

Answer: Loan delivery under the new Community Advantage is made by “mission-focused” 
CDFI’s, Certified Development Companies and non-profit micro-lending intermediaries. CDFIs 
were not eligible to make loans under the Community Express Pilot Program. Approximately 
70% of the dollars approved in the Community Advantage Pilot Program have been approved 
through CDFIs. 
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8(a) BUSINESS DEVELOPMENT PROGRAM 

The SBA made needed improvements to the 8(a) Business Development Program as well. 

Question. Have those changes had the desired impacts and successfully redirected 8(a) 
opportunities to the businesses that were originally intended? 

Answer: Yes, the impact of these changes is particularly notable in several areas. First, the 

new changes clarified economic disadvantage for the purpose of program entry. Because of 
these changes, SBA is better able to assess the economic disadvantage status of applicants and 
better ensure that those individuals deemed eligible for program participation are those intended 
to receive program benefits pursuant to the statutory guidance. Next, clarifications and changes 
related to ownership ensure that the ownership structure of applicant companies is such that the 
economic benefits of program participation flow to the eligible individuals. These regulations 
place needed restrictions on the ownership and participation of non-disadvantaged individuals 
and other entities, further dissuading potential program abuse in this area. The other critical area 
was the impact of regulatory changes related to Joint Ventures. These changes ensure that the 
intended benefits of the approved Joint venture flow to the 8(a) participant to the venture. 

While we have only experienced one year under these new regulations, we have observed a 
number of instances where the application of these changes, as well as others, have stopped a 
potential program abuse. 


DIVERSITY AT SBA 

Question. Please provide an annual breakdown of the diversity of the staff at the SBA, by pay 
grade and executive category and continue to update the subcommittee on the diversity plans, 
outreach and other efforts the SBA is making to strengthen the diversity of the SBA employees, 
procurement opportunities and prime and subcontractors. 


Answer; Attached are the 20 1 1 -20 1 2 Stats 
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DIVERSITY IN CONTRACTING 

Last year I asked about how the SBA can make the diversity and inclusiveness goals in prime 
and subcontracting more effective. 

Question, What is the success or compliance rate for prime contractors in their contracting goals 
for small disadvantaged businesses, women owned small businesses, HUB Zone businesses and 
service disabled veteran businesses? 

Currently in contracting, proposals tie any included bonus structure or threat of adverse action 
primarily to an overall goal of meeting a small business sub-contracting opportunity target. 

Setting goals that fail to tie financial consequences to meeting small disadvantaged business, 
veteran owned, women owned, or HUBZone goals allows these socioeconomic targets to go 
unfulfilled with few actual consequence on the prime contractors. 

Answer: Based on subcontracting data contained in the Government-wide electronic- 
subcontracting Reporting System (e-SRS), prime contractors collectively have exceeded the 
statutory subcontracting goals for Small Disadvantaged Businesses and Women-Owned Small 
Businesses. The achievement for HUBZone is 1 .9%, below the 3% statutory goal. Service- 
Disabled Veteran-Owned Small Business subcontracting goal achievement increased in terms of 
dollars and percentage from Fiscal Year 2010 to Fiscal Year 2011, but remains below the 
statutory 3% goal. The following is subcontracting data for Fiscal Year 2010 and 201 1 is from 
e-SRS, as reported by large business prime contractors. 

FY 2010 


Small Disadvantaged Business - $12,063,573,534 or 5.3% 

Women-Owned Small Business - $13,892,575,442 or6.1% 

HUBZone - $4,434,250,278 or 1.9% 

Service-Disabled Veteran-Owned Small Business - $3,799,404,100 or 1.7% 
Small Business - $80,225,179,987 or 35.2% 

FY 2011 


Small Disadvantaged Business - $1 1,458,194,767 or 5.4% 

Women-Owned Small Business - $ 1 2,904,445, 1 1 5 or 6.1% 

HUBZone - $3,909,798,205 or 1.9% 

Service-Disabled Veteran-Owned Small Business - $4,350,245,200 or 2.1% 

Question. If bonuses or liquidated damages cannot be tied to the successful fulfillment of small 
business subcontracting goals in prime federal contracts for small disadvantaged businesses, 
women owned small businesses, HUB Zone businesses and service disabled veteran businesses, 
will the SBA tell the subcommittee if it is possible to consider adjusting how companies that fail 
to meet their stated goals might lose any preferences in regards to all future contracting 
opportunities until such time as they completely fulfill all their individual subcontracting goals? 
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Answer. There are existing legal and FAR mechanisms in place to enforce subcontracting 
plans. However, it has proven difficult in court cases to establish “willful or intentional failure” 
on the part of the large business prime contractor to “make a good faith effort” to comply with its 
subcontracting plan. The Federal Acquisition Regulations (FAR) at 52.219-16 provides 
contracting officers with authority to assess liquidated damages after determining that a prime 
contractor failed to “make a good faith effort” to comply with its subcontracting plan. Further, 
FAR 42.1502 requires contracting officers, as part of their past performance evaluations, to 
assess prime contractor performance against, and efforts to achieve, the goals identified in the 
small business subcontracting plan. In addition, FAR 15.304 provides contracting officers with 
authority to incentivize large business prime contractors to subcontract with small business. 



Tuesday, March 20, 2012. 

NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION— ARCHIVIST OF THE UNITED STATES 

WITNESSES 

DAVID S. FERRIERO, ARCHIVIST OF THE UNITED STATES 
MIKE WASH, CHIEF INFORMATION OFFICER 

Mrs. Emerson. This hearing will come to order. Today’s hearing 
is on the National Archives and Records Administration. I would 
like to welcome our witnesses, Mr. Ferriero, the Archivist for the 
National Archives and Records Administration, and Mr. Wash, 
NARA’s Chief Information Officer. 

Today is your first time appearing before our Subcommittee, and 
I certainly thank both of you all for being here. This year, the Fed- 
eral Government’s debt to GDP ratio is even projected to exceed 
100 percent, and with an expected $16 trillion debt, every agency 
should be cutting back. This Subcommittee is tasked with finding 
ways to control spending, curb our government’s unfettered growth, 
and help stabilize this economy. We only need to look at the exam- 
ples of some of our international neighbors to see how an uncon- 
trolled appetite for spending can affect the economy. 

The Appropriations Committee’s jurisdiction is limited to the dis- 
cretionary part of the debt equation, and over the past two years 
this Subcommittee has made reductions that have resulted in sav- 
ings. So far, this Subcommittee has reduced spending by 11 per- 
cent. We understand that NARA has an important mission as the 
nation’s record keeper in preserving the papers and other historical 
items of our government. However, we have to look at and study 
every dollar we spend to find even more savings. Perhaps at our 
hearing we hope you will be able to tell us ways that NARA is 
working more efficiently, and where NARA can achieve additional 
savings. We appreciate the work that you and your staff do, we 
also appreciate your dedication and we look forward to your testi- 
mony. With that, I would like to recognize my friend. Ranking 
Member Jose Serrano. 

Mr. Serrano. Thank you. Madam Chair. Good morning Mr. 
Ferriero, and Mr. Wash. It is great to have the National Archives 
in for a budget request hearing after a two-year absence. The Na- 
tional Archives serves a vitally important role in our country, that 
of maintaining our sense of history. It helps preserve and provide 
access to a vast array of important records, which help to tell the 
stories of individuals, institutions, and the country as a whole. The 
Archives’ scope is extensive, holding the records of all three 
branches of the Federal government and operating 12 Presidential 
libraries. The Archives has a variety of responsibilities, helping to 
keep government open and accountable, assisting individuals with 
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research, and aiding historians. The information made available by 
the Archives has provided valuable benefits to a great many people 
for decades. Making sure the Archives remains open, accessible, 
and responsive is an important responsibility of this Subcommittee. 
Although I am glad to see that the Archives have submitted a re- 
duced budget request, I do want to make sure that you are able 
to maintain your level of service with the amount requested. 

Mr. Ferriero, thank you for your service, and I look forward to 
your testimony. 

Mrs. Emerson. Thank you. I now recognize Mr. Ferriero for an 
opening statement. If you could try to keep your comments at five 
minutes or less, it will leave us a little more time for questions, 
thank you. 

Mr. Ferriero. Madam Chairman, Ranking Member Serrano, 
Congressman Womack, thank you for inviting me to appear before 
you today to discuss the fiscal year 2013 budget request of the Na- 
tional Archives and Records Administration. 

The National Archives is a vital resource that provides citizens 
with the records that are necessary to protect their rights. We safe- 
guard and provide access to documents that explain past decisions 
of the government, inform future policy, and ensure that our gov- 
ernment is accountable to the American people. We preserve and 
display the foundational documents of our democracy, and inspire 
our citizens to explore, learn, and connect with our shared history. 

Today, however, we also stand at a critical point of inflection. 
This is the age of open government, and exponentially growing vol- 
umes of electronic records. Our citizens face vast quantities of tran- 
sient information with little provenance to ensure its accuracy and 
validity. Now, more than ever, our nation requires dedicated infor- 
mation management professionals to sort through enormous 
amounts of data, capture and preserve records with permanent his- 
torical value, and make those records publicly available from a reli- 
able and trustworthy source. 

To meet these challenges, last year we implemented an agency- 
wide reorganization to increase our efficiency and effectiveness. 
This has been coupled with a long-term effort to modernize our op- 
erations and transform our culture so that we can continue to ful- 
fill our mission in a rapidly changing world. 

The NARA transformation is a long-term initiative that will im- 
prove our core processes to more efficiently capture and provide 
faster access to increasing volumes of paper and electronic records. 
It will require NARA to develop new ways to engage our customers, 
advance new theories of archival practice, and foster an organiza- 
tional culture that embraces change and rewards innovation. 

We completed a significant milestone of the transformation in 
July 2011 by abolishing our legacy stovepipe geographic structure, 
and realigning into new organizations focused on customer seg- 
ments. Our new organization is composed of six nationwide pro- 
grams dedicated to providing fast, meaningful, and responsive serv- 
ice to key stakeholder groups. I am excited about the NARA trans- 
formation because I have great faith in the NARA workforce. In my 
two and a half years as Archivist of the United States, I have de- 
veloped an enormous sense of pride in our employees, from those 
shelving boxes at records centers, to those helping our veterans oh- 
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tain benefits, to the professional archivists at the ready to assist 
you with your research, our employees provide great service to the 
nation. 

Our fiscal year 2013 request is a responsible budget. We have 
made efficiency improvements and deferred planned investments in 
order to prepare a budget request that is $5 million below our fis- 
cal 2012 level. When adjusted for inflation, this year’s request is 
equivalent to our 2006 funding level. We are mindful of the current 
budget environment and the challenges of our national debt, and 
have asked for only the minimum resources necessary to maintain 
our core mission. 

Over the last several years, this Subcommittee has provided crit- 
ical support and oversight of the project that is the cornerstone of 
NARA’s future, the Electronic Records Archive or ERA. I am 
pleased to report that ERA is now deployed as an operational sys- 
tem. As of January 2012, ERA stores tens of billions of pages and 
29 of the 30 departments and large independent agencies that are 
members of the CIO Council are using the system. 

In fiscal year 2013, we will focus on expanding Federal agencies 
use of ERA and adapting it to increase its usability. In particular, 
we will focus on continuity planning to ensure that ERA will be 
able to return to normal operations following a natural or man- 
made disaster. We also recognize that we need to make improve- 
ments in the ERA’s ability to perform redaction processing and 
preservation functions, and to continue to make more records ma- 
chine-searchable for the public, a process which is now slowed by 
the need to screen records for sensitive information. 

Mike Wash, who I was fortunate enough to hire as my Chief In- 
formation Officer last year, is here to help me answer any ques- 
tions you might have about ERA or other NARA IT investments. 

Of course, the National Archives is only able to carry out its mis- 
sion to preserve and provide access to the records of our govern- 
ment when our government is practicing effective records manage- 
ment, particularly with electronic records. I am pleased that the 
Administration shares this view, and last November the President 
issued a memorandum calling on agencies to reform their records 
management practices, and to take immediate actions to begin the 
transition from paper-based records management to a modern sys- 
tem for managing electronic records. NARA is pleased to take a 
leadership role in meeting the requirements of this memo. 

Before I close, I would like to bring to your attention a NARA 
success that would not have been possible without the direction 
and support of this Subcommittee. 

In June, the National Archives, through a cooperative agreement 
between our National Historical Publications and Records Commis- 
sion and the University of Virginia, will make public a comprehen- 
sive online edition of the papers of the Founding Fathers. For the 
first time, the letters and other writings of Washington, Adams, 
Jefferson, Madison, Franklin, and Hamilton will be freely available 
to anyone through one online source. 

The National Archives is dedicated to preserving our national 
heritage through government records, paper and electronic, and en- 
suring continuing access to them. Your approval of NARA’s budget 
request is a crucial step towards ensuring that we will meet the 
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challenges of the 21st century, preserve our relevance, and remain 
the vital source for the essential government information that we 
hold in trust. Madam Chair, this concludes my formal statement, 
and I look forward to continuing this discussion. 

[The prepared statement follows] 
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TESTIMONY OF DAVID S. FERMERO 
ARCHIVIST OF THE UNITED STATES 
BEFORE THE 

SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL GOVERNMENT 
COMMITTEE ON APPROPRIATIONS 
U.S. HOUSE OF REPRESENTATIVES 
MARCH 20, 2012 

Madam Chair, Ranking Member Serrano, and Distinguished Members of the Subcommittee: 

Thank you for inviting me to appear before you today to discuss the fiscal year (FY) 2013 
budget request of the National Archives and Records Administration (KARA). 

I would also like to thank you for your continued support of the National Archives 
through the Appropriations process. The funds you provide to NARA help to safeguard 
American democracy by preserving, protecting, and ensuring continued access to the essential 
documentation of the rights of American citizens and the actions of their government. 

The Federal government records that we hold in trust form a diverse, personal, and very 
dynamic body of information that is the core of a transparent, open, and accountable 
government. The National Archives is a vital resource that provides citizens with the records 
that are necessary to establish their identities protect their rights, define their responsibilities, and 
access government benefits. We deliver documents that explain past decisions of the 
government, inform future policy, and ensure that our government is accotmtable to the 
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American people. We preserve and display the foundational documents of our democracy and 
inspire our citizens to explore, learn, and connect with our shared history. 

Open Government and the explosive growth of electronic records in our public and 
personal lives reinforce the unique and important role of the archival profession. The 
government, the private sector, and individuals produce extraordinary volumes of paper and 
electronic documents, and our citizens face vast quantities of transient information, with little 
provenance to assure its accuracy and validity. Now more than ever, our nation requires 
dedicated information management professionals to sort through enormous amounts of data; 
capture and preserve records with permanent historical value; and make those records publicly 
available from a reliable and trustworthy source. 

The greatest challenge facing the National Archives and archival institutions everywhere 
is keeping pace with the exponential growth of electronic records and public demand for 
transparency and accessibility. The organizational structures, processes, and archival theories 
that have served us well for delivering paper documents in brick-and-mortar facilities are no 
longer sufficient in the digital age. Adding to the challenge of delivering more information faster 
is our responsibility to ensure that the documents we release to the public are free of personally 
identifiable information and other sensitive data. 

Today, the National Archives is taking aggressive action to meet this challenge. In 
FY 201 1, we implemented an agency-wide reorganization to increase our efficiency and 
effectiveness and make NARA more agile and responsive to the needs of our customers. We 
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have completed development of the Electronic Records Archives (ERA) project and deployed it 
as an operational system. And we have launched a long-term effort to modernize our operations 
and transform our culture so that we can continue to fulfill our critical mission in a rapidly 
changing world. 

NARA TRANSFORMATION 

In FY 2010, we initiated a multi-year effort to transform the National Archives into a 
dynamic and modem agency. The NARA Transformation is a long-term initiative that will 
improve our core processes to more efficiently capture and provide faster access to increasing 
volumes of paper and electronic records. The Transformation will require NARA to develop 
new ways to engage our customers, advance new theories of archival science, and foster an 
organizational culture that accepts risk and rewards innovation. 

We completed a significant milestone of the NARA Transformation in July 201 1, by 
abolishing our legacy, stove-piped geographic structure and realigning into new organizations 
focused on customer segments. Our new organization is composed of six nation-wide programs 
that are headed by an Executive and dedicated to providing fast, meaningful, and responsive 
service to key stakeholder groups: 

• Legislative Archives, Presidential Libraries, and Museum Services supports the records 
needs of the White House and Congress, researchers who use Presidential and 
Congressional records, and museum visitors, educators, and students; 


Page 3 of 13 



368 


• Research Services supports professional researchers and citizens wanting access to our 
records, and preserves archival holdings for the benefit of future generations; 

• Agency Services leads our efforts to meet the records management needs of Federal 
agencies and provides oversight of classified and other interests in these records; 

• The Office of the Federal Register fulfills NARA’s responsibilities to publish the daily 
Federal Register, the Code of Federal Regulations, and other statutory requirements; 

• Information Services supports NARA programs through the application of information 
technology and sound information management practices; and 

• Business Support Services provides centralized administrative services to internal 
customers in NARA programs and supports NARA public-facing activities. 

Our new organizational structure is a significant step forward in implementing the 
Transformation and increasing the efficiency and effectiveness of NARA operations. The 
reorganization increased our effectiveness by focusing our resources on delivering core services 
to key constituents. Our programs are more closely aligned to our basic mission and we are 
reengineering our work processes to provide a more consistent customer experience across the 
country. Most importantly, we have aligned our geographically dispersed staff into cadres of 
information management professionals to collaborate and develop innovative solutions to the 
most pressing challenges facing their programs and the National Archives. 
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PRESIDENTIAL MEMORANDUM ON RECORDS MANAGEMENT 

The Administration is taking broad-based action to address the challenges of electronic 
records. In November 2011, the White House issued a Presidential Memorandum, Managing 
Government Records. The Memorandum calls on agencies to reform their records management 
practices and requires immediate actions to begin the transition from paper-based records 
management to a modem and efficient system for managing electronic records. 

The Presidential Memorandum requires each head of agency to make records 
management a priority for their senior leaders and ensure that proper resources are allocated to 
records management. Today, every agency has named a senior official who is responsible for 
records management, completing the first task of the Memorandum. By the end of March, all 
agencies must report to NARA and the Office of Management and Budget (0MB) on their plans 
to improve or maintain their records management programs, including managing electronic 
records, and identify legal or other obstacles to adopting sound, cost-effective records 
management practices. Agencies are also asked to propose new policies and programs that 
would improve records management. 

The National Archives and OMB, in coordination with the Department of Justice, will 
review agency submissions, solicit input from the public, and issue new records management 
guidance by July 2012. Our guidance will provide agencies with specific steps to improve their 
records management practices, develop a more efficient government-wide records management 
framework, and find more effective means to manage electronic records in the digital age. 
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FY 2013 BUDGET REQUEST 

NARA’s FY 2013 budget requests $387 million in appropriations and $370 million in net 
budget authority. Our net budget authority does not include $17 million in appropriations for 
payments on principal (“redemption of debt”) for financing of the Archives II facility in College 
Park, MD. 

NARA requests an appropriation of $372 million for our Operating Expenses in FY 2013. 
Funds requested in FY 2013 provide for the operation of the Federal government’s archives and 
records management activities, including the salaries of 1,660 full-time equivalents (FTE), 
operating costs of NARA facilities that house and protect our permanently valuable historical 
documents, and operations and maintenance of the Electronic Records Archives (ERA) system. 

NARA requests $4. 1 million for the Office of Inspector General in FY 20 1 3 . Funds 
requested in FY 2013 are essential to assure the integrity of NARA programs, ensure that NARA 
fulfills its responsibilities to safeguard and preserve Federal records, and combat fraud, waste, 
and abuse. 

NARA requests $8 million for Repairs and Restoration of NARA-owned Federal 
buildings. Funds requested in FY 2013 will provide for renovations to NARA buildings 
necessary to maintain health and safety standards for the occupants, preserve archival documents 
stored in NARA facilities, and protect the value of government real property assets. 
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NARA requests $3 million for the National Historical Publications and Records 
Commission (NHPRC) Grants Program in FY 2013. Funds requested in FY 2013 will be used to 
support the preservation and public availability of historical documents held by non-Federal 
archives across the United States. NHPRC awards matching grants that support projects that 
increase public access to historical documents of national significance and interest, spur 
iimovation in archives and records management techniques, devise and revise national and 
international standards and best practices in the field, and train professionals in carrying out this 
work. 

ACTIONS TAKEN TO CONSTRAIN COSTS 


The FY 2013 request of the National Archives is a responsible budget. We have asked 
for the minimum resources necessary to maintain our core mission while demonstrating progress 
on electronic records and supporting the reform of Federal records management. We have made 
efficiency improvements and deferred planned investments in order to prepare a request that is 
$5 million below our FY 2012 enacted level, and 1 1 percent below our FY 201 1 funded level. 

Since FY 2010, our budget has contracted by $87 million, a reduction of nearly 
18 percent. When adjusted for inflation, our FY 2013 request is equivalent to our FY 2006 
funding level. The majority of this reduction has come from completing systems development 
funding for ERA and limiting facility renovation projects to our most critical needs. 
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We have also taken a number of steps to reduce operating costs by increasing our 
efficiency and focusing our resources on delivering our core mission. We have reduced 
employee recruitment, retention, and relocation incentives, both in the number of employees 
receiving them and the amounts provided; reduced travel by 15 percent across-the-board; 
reduced spending on IT infrastructure by almost $1 million; and increased our use of shared 
services for information systems solutions. We have carefully reviewed the office space we rent 
from GSA and recently canceled two small leases. We are currently examining our motor 
vehicle fleet and will be taking steps to dramatically reduce our fleet in FY 2012. 

We have also instituted an agency-wide hiring freeze. This was a difficult decision but is 
necessary to contain our spending, since 90 percent of our budget is composed of people and the 
relatively fixed costs of buildings and IT. Since November 2011, the National Archives has 
frozen all new hires, including attrition replacement. We have permitted only a very limited 
number of new hires, and only for positions that are critical to meet customer requirements and 
that cannot be filled by reassigning existing employees. 

I am particularly excited about how the work we do is being enhanced by engaging the 
public through social media. On December 23, 201 1, the National Archives deployed the 
Citizen Archivist Dashboard, a web portal that allows the public to work with our records 
through activities such as “tagging” our records with descriptions that make them searchable on 
the web, transcribing hand-written documents, and editing articles about our records. In January, 
the Dashboard’s first full month of deployment, our online catalogue had the highest number of 
web visits in its history and tagging of archival materials increased by 46 percent. In one week. 
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120 documents were transcribed and, as a result, the full text of these permanently valuable 
historical documents is now publicly available on-line. 

The Citizen Archivist Dashboard is a unique expression of Open Government. Our 
Dashboard allows citizens to see and use the records of our nation, provides a channel of 
feedback to the National Archives, and imparts the public with knowledge and a sense of 
ownership in critical historical information. The Dashboard uses social media to connect an 
interested public with the information management professionals and the archival tools of the 
National Archives, including public access components of the Electronic Records Archives 
(ERA), our flagship information system for permanently capturing and preserving electronic 
government records. 

ELECTRONIC RECORDS ARCIDVES 

Our FY 2013 budget requests $3 1 million for ERA. Our request provides for the 
operations and maintenance of the deployed system, and includes a small amount for corrective 
and adaptive software maintenance. Corrective and adaptive activities are a necessary 
component of our electronic records systems implementation strategy, because they allow us to 
address shortcomings and enhancements identified by our customer Federal agencies and ensure 
the long-term usability of the system. 

ERA was fully deployed as an operational system for use by all Federal agencies on 
October 1, 201 1. The primary function of ERA is to serve as an electronic records repository. 
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which preserves and stores electronic records and their metadata. Metadata is information that 
describes and supports our records so that they can be properly organized, preserved, and made 
accessible. ERA also allows Federal agencies to transmit electronic records electronically - 
instead of transporting physical storage devices - and includes electronic records disposition 
schedules that allow agencies to manage their records transfers in the system. Finally, ERA 
includes a public access function, which allows the public to research ERA records after they 
have been screened for sensitive data, including national security, personal privacy, proprietary, 
and law enforcement information. 

ERA is being used by NARA and our customer Federal agencies to preserve and provide 
public access to electronic government records. Currently, 29 of the 30 Departments and large 
independent agencies that are members of the CIO Council are using ERA. As of January 2012, 
ERA stored over 1 3 1 Terabytes of data, the equivalent of 33 billion pages. By the end of 
FY 2012, all agencies will be required to use ERA to submit permanent electronic records for 
transfer to our legal custody. 

In FY 2013, the National Archives will focus on expanding Federal agencies’ use of ERA 
and adapting the system to increase its usability. In particular, we will focus on ERA continuity 
planning and we will be working to ensure that ERA will be able to return to normal operations 
in an appropriate period of time following a natural or man-made disaster. We are also aware 
that many ERA records are not machine-searchable and not publicly available, in part because 
we are currently in the process of screening these documents for sensitive information. 
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We will continue to work with Federal agencies, researchers, and our Inspector General 
to improve system continuity and enhance system functionality to ensure that ERA remains an 
effective, lasting solution for storing, preserving, and providing permanent access to electronic 
government records. 

NATIONAL HISTORICAL PUBLICATIONS AND RECORDS COMMISSION 

Our FY 2013 budget requests $3 million for the National Historical Publications and 
Records Commission (NHPRC). The Commission was created in 1934 alongside the National 
Archives, as Congress recognized that large amounts of nationally significant archival materials 
are maintained by a network of state, local and private archives across the country. The NHPRC 
expands public access to the vast stores of seminal historical documents that exist outside of the 
collections of the Federal government by awarding grants to preserve, publish, and promote 
access to their holdings. 

Over its long history, the NHPRC has ensured that hundreds of thousands of cubic feet of 
historical documents have been preserved and made available through these grants. Hundreds of 
new archives have been created at colleges and universities, Native American tribes, and a 
variety of non profits. State archives have received support that has enhanced their capacity to 
deal with their backlogs of holdings and the challenges of electronic records. Publications of 
historical documents produced through NHPRC grants number over 1,000 volumes, and we are 
leading an effort to put as much of this material online as we can. In addition, NHPRC plays a 
critical role developing and enhancing the capacity of the professionals who are responsible for 
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this work through its support for groundbreaking educational programs in electronic records, 
records preservation and management, and leadership. 

The NHPRC is unique among grant making entities in focusing exclusively on the 
nation’s archival documentation and legacy. As Chairman of the Commission, I can testify first 
hand to the enormous influence and importance Commission leadership, policies, and grant 
programs have had and continue to have among the nation’s archives and history communities. I 
should also note that the NHPRC operates on the principle of public/private partnership with all 
of its grants, requiring a minimum of 50 percent matching funds for all awards made. 

One of the greatest successes of the NHPRC is the development of the Founders Online 
initiative. This June, the National Archives, through a cooperative agreement between the 
NHPRC and the University of Virginia, will make public a comprehensive on-line edition of the 
papers of the key figures in the founding of the United States of America. For the first time, the 
letters and other writings of the central figures (George Washington, John Adams, Thomas 
Jefferson, James Madison, Benjamin Franklin, and Alexander Hamilton) in the formation of the 
United States will be freely available to anyone through one on-line resource. The initial release 
of Founders Online to the public takes place in June 2012. 

CLOSING STATEMENT 


The National Archives and archival institutions everywhere are at a critical point of 
inflection. The need for archivists and other information management professionals is greater 
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than ever. We must learn to manage electronic records and expand and accelerate public access 
to our holdings or we risk losing an entire generation of records and - with it - our national 
memory. 

The National Archives is dedicated to preserving our national heritage through 
government records - paper and electronic - and ensuring continued access to them: To 
document the rights of citizens, to promote accountable government, and to inspire greatness in 
future generations of Americans. With your generous support, we have completed development 
of the Electronic Records Archives, and we are implementing more sophisticated methods to 
manage the electronic records in our custody. We appreciate the Administration’s continued 
support of sound records management and look forward to supporting government-wide efforts 
to reform recordkeeping. 

But between records management in the agencies and preserving electronic records 
already at the National Archives lies the incredible challenge of processing enormous volumes of 
records to identify documents with enduring historical value, protect sensitive and classified 
information, and speed delivery to the public. This is a challenge that requires us to transform 
our culture, modernize our business processes, and re-examine the core theories behind archival 
practice. Your approval of NARA’s budget request is a crucial step towards ensuring that the 
National Archives can meet the challenges of the twenty-first century, preserve our relevance, 
and become the vital source for the essential government information that we hold in trust. 

Madam Chair, this concludes my formal statement. I look forward to continuing this 
discussion of our FY 2013 budget request with you and the Members of the Subcommittee. 
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National Archives and Records Administration 
Archivist of the United States 



David S, Ferriero was sworn in as 10th Archivist of the United States on November 13, 2009. 

Previously, Mr. Ferriero served as the Andrew W. Mellon Director of the New York Public 
Libraries (NYPL), In this position he was part of the leadership team responsible for integrating 
the four research libraries and 87 branch libraries into one seamless service for users; and was in 
charge of collection strategy; conservation; digital experience and strategy; reference and 
research services; and education, programming, and exhibitions. 

Before joining the NYPL in 2004, Mr. Ferriero served in top positions at two of the nation's 
major academic libraries, the Massachusetts Institute of Technology in Cambridge, MA, and 
Duke University in Durham, NC. 

Mr. Ferriero earned bachelor's and master's degrees in English literature from Northeastern 
University in Boston and a master's degree from the Simmons College of Library' and 
Information Science, also in Boston. He served in the Navy during the Vietnam War. 
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National Archives and Records Administration 

Open Government Executive / Chief Information Officer, Mike Wash 



Mike Wash was appointed NARA’s Open Government Executive/Chief Information Officer 
(CIO) effective March 27, 2011, and is responsible for leading innovative projects and programs, 
and developing information systems and tools that will help customers discover NARA's 
holdings. Mike brings to his new assignment 7 years of experience as the CIO of the U.S. 
Government Printing Office, where he provided principal guidance for strategic information 
system initiatives at the agency and led the team that researched, developed, and launched the 
agency's Federal Digital System (FDsys), which is a secure digital content management system 
for millions of federal documents from every comer of the government, increasing transparency 
and creating business value. Mike was also instrumental in leading a collaborative effort with the 
Office of the Federal Register that developed and launched Federal Register 2.0 last summer. 
Before joining the federal government, Mike worked for 26 years in the private sector with the 
Eastman Kodak Company, directing the company's digital photo finishing equipment systems 
division and developing the platform that delivered Kodak Perfect Touch Processing to 
consumers in North America and Europe. 



380 


Mrs. Emerson. Thank you so much, Mr. Ferriero. For the record, 
I can say on hehalf of all of us that the work you all do, the oppor- 
tunity you provide for the entire American population and then 
anyone traveling from overseas is remarkable. I always tell my con- 
stituents that come here to visit that they really must go to the Ar- 
chives, especially now because it is more user friendly, and some- 
thing that I think people do not realize even exists. I want to thank 
you for the great work that you all do. 

NARA BUDGET 

I also want to tell you how much I appreciate the fact that you 
actually proposed a reduced budget, which is somewhat unusual 
these days. I do want to ask, however, if you could possibly achieve 
any additional savings this year. Perhaps there are some low pri- 
ority items that could be eliminated? 

Mr. Ferriero. We are always looking for ways of reducing costs, 
and as I described this transformation, this reorganization plan 
that we have in place, one of the purposes of it not only was to bet- 
ter meet customer needs, but also to be more efficient. It is too 
early in the reorganization to determine the magnitude of those 
savings, but I am convinced that we are going to save resources. 

We have also instituted a hiring freeze; so as every position 
opens in the National Archives we are reassessing its function, 
whether there are other ways of doing the job, whether the position 
is really necessary, and we have eliminated 24 positions so far in 
that process. 

Mrs. Emerson. Do you suppose that with full implementation of 
electronic records that might allow for fewer people? 

Mr. Ferriero. It is possible, but I have been in this business 
long enough to know that people who predict technology as a saver 
for positions usually are not telling the truth. 

Mrs. Emerson. All right, I appreciate that. 

Mr. Ferriero. It is going to be awhile before the entire govern- 
ment is where they should be around electronic records. 

NARA SELF-ASSESSMENT STUDY 

Mrs. Emerson. Indeed. Last February, NARA issued the results 
from a self-assessment study indicating that approximately 95 per- 
cent of Federal agencies face a moderate to severe risk of improp- 
erly destroying documents that should be archived. The responses 
appeared to indicate that many agencies are not managing disposal 
of their records properly, or in some cases, those agencies are sav- 
ing records as required, but then are not ensuring that those docu- 
ments can be retrieved, read, or even interpreted. 

So I have four questions with regard to that if you would not 
mind answering. First, what can you tell us about the results of 
the self-assessment report? What does the report say regarding the 
lack of awareness by federal agencies about regulations concerning 
archiving? Do you have any enforcement tools to require agencies 
to properly preserve or store their documents, and has the Securi- 
ties and Exchange Commission improved their document archiving 
processes? 

Mr. Ferriero. Let me start with the last one, since that is the 
one that has raised the most attention to the whole records situa- 
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tion. The upside of that whole episode was it has raised a lot of 
attention about records management. We are working with them to 
develop a comprehensive records’ schedule for all of their records, 
and we expect to have that sometime this year, and we are working 
directly with them. 

This was a heads up for all Federal agencies, I think, to he pay- 
ing attention to records management. So the self-assessments, as 
you said, told us that based on their own impressions, 95 percent 
of the agencies are concerned about their records, especially elec- 
tronic records. The timing is very appropriate because of the Presi- 
dential Memorandum, which requires every agency to do three 
things: identify a senior officer responsible for records, not the 
records manager, a senior officer within the agency taking respon- 
sibility; each agency has to report to me and to 0MB the state of 
records management in their agency, what are the obstacles to 
good records management; and then 0MB and the National Ar- 
chives will issue a directive on best practices in records manage- 
ment. 


RECORDS MANAGEMENT 

Mrs. Emerson. I am just curious, what would an obstacle be, for 
example? 

Mr. Ferriero. Resources, the lack of technology support. I can 
tell you that one of the biggest problems that we have in the 
records management world is that in the wonderful world of Fed- 
eral job descriptions, there is no such thing as a records manager. 
So we are working with 0PM to create a family of records manager 
positions. 

So what happens, as a result of that, in many agencies it is as- 
signed to a very junior person, it is not a full time position, and 
it does not get high level oversight from the agency in some cases, 
and there is high turnover in those positions. 

Mrs. Emerson. Right, not enough emphasis being placed on it. 
Let me just ask you, with regard to the SEC’s situation, is that a 
result of the fact that it got so many different computer silos, they 
do not talk to each other, or that there is not sufficient coordination 
between the different pieces of SEC? What do you think? 

Mr. Ferriero. I am going to generalize here because I think it 
is an issue for not just SEC, but other agencies too. It is lack of 
attention to records management. 

The way it works is that my staff works with the agency’s 
records managers to create the record schedules, and it is up to the 
records managers in those agencies to oversee them. We do spot 
checks, we do refresher training, we do not have the staff to be in 
every one of those agencies overseeing what is going on. We rely 
heavily on the staff in the agencies to be following the procedures 
that are outlined. 

Mrs. Emerson. Okay, thank you. Mr. Serrano. 

Mr. Serrano. Thank you. Madam Chair. Welcome again. This is 
one of my favorite agencies; it is not as well known as other, obvi- 
ously larger agencies, but it is one that holds in so many ways the 
history of our government, the history of our country, and I think 
the American people know that. If you drive down, as I do, at cer- 
tain times of the morning on Constitution Avenue you see that the 
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largest group of people waiting to get into a building in that whole 
area are the folks getting into the Archives. I can congratulate you 
on your work, and keep doing it. 

RELEASE OF 1940 CENSUS DATA 

First on my questioning, just out of curiosity, I understand it is 
your agency, the Archives, that will release the 1940 census data? 

Mr. Ferriero. That is right. 

Mr. Serrano. Okay, that is very exciting; there will be a lot of 
articles written about that because, supposedly, that one will show 
how we were recovering from the Great Depression, and also it will 
speak of interest to many people in this country about the migra- 
tion of African-Americans from the south to the north, and to the 
cities. So it is really interesting. One last point on that. In an arti- 
cle I read yesterday, it said that 21 million of the folks, I am tempt- 
ed to say who were censored in 1940, but who were asked ques- 
tions in 1940 are still living in the States and in Puerto Rico. Now, 
was the census also held in Puerto Rico, to your knowledge, or was 
it folks that were living in the States and now living in Puerto 
Rico, could you find that out? 

Mr. Ferriero. No, I believe the census was conducted in the ter- 
ritories. 

Mr. Serrano. It was, okay. And then that stopped for many 
years, and it started again. They had their own census, so that is 
interesting to me. 

Mr. Ferriero. Right, I may be wrong, but I think I am right 
there. 

Mr. Serrano. Yeah, well, I will be looking for my dad. Okay, and 
I understand at a certain point names will be available. 

Mr. Ferriero. That is right. It is very exciting, and it is the first 
time that we are releasing the census in digital form, so people will 
have this online 24 hours, seven days a week. 

ELECTRONIC RECORDS ARCHIVE PROJECT 

Mr. Serrano. That is great. Thank you, sir. Mr. Ferriero, I want 
to congratulate you and your staff on overseeing the successful im- 
plementation of the Electronic Records Archive last October. It is 
a subject that has been discussed at length within this Sub- 
committee, and I am really glad that the system is up and oper- 
ating. Can you describe to us how you are progressing with the 
participating agencies? It is a big change for agencies to be submit- 
ting records electronically, and I am curious as to how they are 
adapting. I know you spoke about you can only be as good as peo- 
ple give you information, so can you tell us about that? 

Mr. Ferriero. We have a terrific advisory committee on the 
Electronic Records Archive project that have been working with us, 
and many of the members of the advisory committee are heavy 
users in the records management empire within the Federal Gov- 
ernment, and they are heavy users of the Electronic Records Ar- 
chive, so we have been getting advice from them in the process. We 
have been working one-on-one with agencies to bring them on 
board, to train them, get them comfortable with the new way of de- 
livering, not only record schedules, but also the records themselves. 
It has been a kind of a hand-holding process to get them on board. 



383 


but we are also deliberately engaging them in the next phase of 
helping us make it better. 

Mr. Serrano. For a better understanding, can you give us sort 
of a sense, maybe pick an agency, and what kind of records would 
they be turning over to you? 

Mr. Ferriero. Okay, so every agency creates a record schedule 
and what the record schedule does is describe the kind of records 
that the agency is creating. So personnel records, legislative 
records, whatever the kinds of records, and they develop a sched- 
ule, how long they need to be kept in the agency, which of those 
records are of historical or legal value that will then eventually be 
transferred to the Archives — and that turns out to be only about 
2 to 3 percent of all records that are created — and then a schedule 
by which they get transferred to us, and that varies depending 
upon the agency. We have some agencies that take 30, 60 years be- 
fore the records are transferred to us. This is in the paper environ- 
ment. 

One thing that scares me is the fact that the way the Federal 
records law is written, we are still in a paper mode, the Federal 
Records Act has not recognized electronic records, and it makes me 
nervous to think about electronic records sitting in agencies for 60 
years. That is a long time for them to be out of my control. 

Mr. Serrano. Mr. Ferriero, we all know ERA was the subject of 
a TechStat by the Administration, which helped to redefine the 
project and eliminate some unnecessary bells and whistles. How 
would you describe this process? Was it useful exercise for the Ar- 
chives? 

Mr. Ferriero. I think it was very difficult for the staff, and it 
is easy for me to say that because I was not at the table with the 
CIO. I think that process, as well as your oversight and the GAO 
audit of the project, were all very useful in getting this project in 
line. TechStat, I think, is very important because we have so many 
large, expensive IT projects across the government, uncoordinated. 
I think what TechStat did, that process that they established, was 
bringing some control over the amount of money that is spent on 
IT projects. 


records backlog 

Mr. Serrano. Now, on the issue of the backlog, which was dis- 
cussed in this Committee on many occasions, what progress are 
you making in reducing the backlog, and how serious is that? 

Mr. Ferriero. It is serious, it is huge. 

Mr. Serrano. You know, “backlog” sounds like a bad word all 
the time, but it could be one item, or it could be 10 million items. 

Mr. Ferriero. So let me tell you, I come from a background in 
research libraries, my entire career, starting in 1965, has been in 
research libraries. Every research library I know has a backlog 
problem. They do not talk about it, but everyone has it. 

Mr. Serrano. You are a librarian by trade? 

Mr. Ferriero. Yes. 

Mr. Serrano. By profession? 

Mr. Ferriero. That is right. 

Mr. Serrano. We should have turned down the volume on the 


mics. 
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Mr. Ferriero. So I am used to backlogs, and I am used to deal- 
ing with looking at them seriously, and thinking about new ways 
of processing, and that is exactly what we are doing in the Ar- 
chives. In fact, the NHPRC, National Historic Publications and 
Records Commission, several years ago funded some pioneering 
work on reducing backlogs, more product, less process, so it is look- 
ing at how we go about doing that, doing the processing, and mak- 
ing it faster. 

We have, since 2009, reduced the backlog. We are now at about 
58 percent of the collection is described. That is better than the 41 
percent when I arrived. So we are chipping away at it, but we still 
have work to do on improving the process. 

ISSUES CONCERNING THE RESEARCH COMMUNITY 

Mr. Serrano. One last question. Madam Chair Mr. Ferriero, you 
mentioned research, and a couple of years ago the big issue, I 
think, was a combination of things, including budget issues, that 
researchers had very little access, the hours had been cut as to how 
many researchers could go into the Archives and do their work. 
Where do we stand there now? 

Mr. Ferriero. Since I have been there, I have had no complaints 
from researchers about our hours, so they were restored before I 
arrived. 

Mr. Serrano. Okay. 

Mr. Ferriero. I have regular meetings with the research com- 
munity, and we have open meetings for them to talk about what 
kind of issues that they have. I can tell you in the time that I have 
been meeting with them, hours has never been a problem. 

Mr. Serrano. All right. 

Mr. Ferriero. Never has been raised in those meetings. 

Mr. Serrano. Thank you. Thank you. Madam Chair. 

Mrs. Emerson. Thank you. Mr. Womack. 

ARCHIVES GOVERNING LAWS 

Mr. Womack. Thank you. Madam Chairwoman and thanks to 
the gentleman for appearing today. This is an education for me; I 
am a freshman in my second year. I am not nearly as seasoned as 
my friend from the Bronx area, and the gentlelady from southeast 
Missouri, so I am going to learn a little bit here today. What con- 
stitutes a document worthy of archiving? 

Mr. Ferriero. Two sets of laws govern our work, the Presi- 
dential Records Act and the Federal Records Act, so on the presi- 
dential side, just about everything that is created in the White 
House is record. Actually, I do not worry about those records as 
much as I worry about Federal records. On the Federal side, that 
process I just described in creating a record schedule, that deter- 
mines what gets transferred to the National Archives, so that cre- 
ation of those schedules is a process that is developed between the 
records manager and the agency and my staff, a records appraiser, 
who works with the staff to understand what kind of records are 
being created, and then make determinations about what gets 
transferred to the National Archives. 

Mr. Womack. Is it largely a scanning process? 
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Mr. Ferriero. No, it is actually paper right now. It is a combina- 
tion of paper, as well as electronic records because every agency is 
now creating records electronically, and unfortunately, with that 
situation which I just described about the Federal Records Act not 
recognizing electronic records, we are still in a print and save 
mode, if you can believe it, in 2012. The guidance of the agencies 
is to print, and in fact, last year we brought in 500 million pages, 
new pages, of paper records. 

ARCHIVE STORAGE FACILITIES 

Mr. Womack. Well, given that you have paper involved in this 
thing, I am sure space is at a premium, and probably going to be 
more so at a premium. I suppose we are still holding Yucca Moun- 
tain for other things. Perhaps that might be an opportunity, but is 
NARA exploring some underground type space for archival storage? 

Mr. Ferriero. I cannot take any credit for this, but I think the 
agency has been pretty creative in thinking about places to store, 
so we have limestone caves in Kansas, for instance, where we are 
storing records. We have 44 facilities around the country, and I 
think it is safe to say that they are all full. 

So one of the things that is on our agenda is some reappraisal 
work to ensure that the decisions that had been made with the 
agencies are the right decisions, to ensure that we are keeping the 
right stuff, and making some decisions about what kind of material 
is actually transferred to us. 

ELECTRONIC RECORDS ARCHIVAL PROCESS 

Mr. Womack. On the Electronic Records Archival process, you 
have been developing, testing, and refining the ERA system in in- 
crements since 2005, and it was fully operational late last year. 
How is that operating, how is it going? 

Mr. Ferriero. It is ingesting records, and we are using it. All of 
the records schedules for all those Federal agencies have been load- 
ed into it. All disposition decisions to destroy records are now done 
electronically. The Archivist has to sign off on all on those, it is all 
done electronically now, so it is up and running, and as I said, we 
have 29 of the big players. I am using it right now, and we will 
have all the agencies on in the coming year. 

Mr. Womack. Any shortcomings? 

Mr. Ferriero. It is not as user friendly as I would like to see 
it, and that is the value of having this advisory group to make it 
user friendly. 

Mr. Womack. How do we fix that? How do we make it user 
friendly? 

Mr. Ferriero. This is a good time for the CIO to tell you what 
is next. 

Mr. Womack. Mr. Wash. 

Mr. Wash. Yes, thank you for the question. 

Mr. Womack. And when I talk about user friendly, to what level 
do we describe something as being user friendly? For people like 
us it needs to be, really, at a kind of a sixth grade level, I think, 
because we are a little challenged in some of those areas. I will 
speak for myself anyway, but what level do we describe it as being 
user friendly? 
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Mr. Wash. Well, it comes in various levels, actually. The work 
that we are doing with Federal agencies and the Archivist indi- 
cated the advisory committees that we have, as well as working di- 
rectly with agencies, we get an understanding from them what 
their expectations are for usability and user friendly, and we work 
to achieve that. So from a records officer perspective, or someone 
at an agency that is actually filling out the record schedules and 
transfer requests, they have an expectation of how to do their work 
process in the most effective way; we try to achieve that, and work 
to achieve that. Today the system is not at that level of user friend- 
liness. 

On the other end of the spectrum, the citizens of the United 
States, and those that want to access records electronically, there 
is a user friendly component to that as well, that is making it so 
that they can very quickly and easily find the records that they are 
interested in either a catalog or online. So you have to look at the 
full range of users, and look at what their expectations are and 
work to achieve those. 

From a systems perspective today, there is a level of 
functionality in it. As the Archivist indicated, it is functioning and 
functioning well. We know that in our steps moving forward, par- 
ticularly in the structure of the program now, there is an element 
of corrective and adaptive activities that we have budgeted for. We 
are using that element of the project to be able to prioritize those 
things that need to have the corrections or enhancements and ad- 
aptations to meet the needs, and increment those in a very pro- 
grammatic fashion to make sure that they get accomplished. 

Mr. Ferriero. Could I just give you my definition of user friend- 
ly, and I am looking at it from the general public’s perspective. I 
want this to be as Google-like as possible. That is the expectation: 
people expect to be able to go onto Google and find what they want. 
We need to make sure that our records are discoverable through 
Google. It is not good enough that we have them available, and if 
they happen to think about the National Archives, they will find 
them on our site. They have to be able to do a Google search and 
discover the Archives that way. 

ARCHIVING COLLABORATION WITH SIMILAR AGENCIES 

Mr. Womack. A couple of final questions. Help me understand 
the relationship, if any, between the Archives, and say, the Library 
of Congress? 

Mr. Ferriero. And add Smithsonian in. 

Mr. Womack. And we can throw Smithsonian in on top of that. 

Mr. Ferriero. So we are responsible for the records of the coun- 
try; the Library of Congress is responsible for anything that was 
ever printed in this country; and the Smithsonian is the nation’s 
museum of artifacts. We have collaborative programs, especially 
around preservation and conservation. We are, all three of us, at 
the table in the planning of the Digital Public Library of America, 
which is a public-private attempt to gather all of the digitized con- 
tent that represents the culture of this country, so we have various 
kinds of collaborative responsibilities. 
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FEDERAL RECORDS ACT 

Mr. Womack. I am sure from an archivist point of view you are 
of the opinion that everything is worth something, but my concern 
is that we are archiving things that are not terribly useful, just a 
waste of space, if you will. Is there a need for us to revisit any of 
the issues in the Federal Records Act? I will leave the White House 
piece alone, but at least from the Federal records perspective, is 
there a need for us to go back and revisit whether or not there are 
some changes that need to be made, so as to make our work much 
more productive? 

Mr. Ferriero. I do not think it is legislation that needs to be tin- 
kered with, except to recognize electronic records. I think it is the 
reappraisal, what I described earlier. I think we need to go back 
to the agencies and ensure that we are really capturing everything 
that is important. It is combined with the fact that we have not 
very well trained folks who are actually packing those boxes that 
get sent to us, so we often end up with things that you would not 
expect. 


ARCHIVING CONGRESSIONAL RECORDS 

Mr. Womack. Yes. The last thing, and it is more of a statement. 
When I came to Congress, we went through, in the fall of 2010, a 
pretty robust training program. Kind of a Congress for dummies 
class, and I do not recall any class or training on how we, as mem- 
bers of Congress, should collect and store, and prepare ourselves 
for one day when we are no longer here, and somebody wants our 
papers. How do we? Is there a class? 

Mr. Ferriero. I will take care of it by working with the Clerk 
of the House, who is very interested in this topic. The Clerk of the 
House and the Secretary of the Senate and I get together regularly 
to talk about how we train our constituents. 

Mr. Womack. Is that something I should be doing right now? 

Mr. Ferriero. Yes. It should be a part of your orientation. Some- 
one should have been working with you. None of you? No? 

Mrs. Emerson. Absolutely not. Joe. 

Mr. Serrano. I came in a special election in 1990. 

Mrs. Emerson. Congratulations. 

Mr. Serrano. Well, I was elected today, I was elected today. 

Mrs. Emerson. Congratulations, anyway. 

Mr. Serrano. So no, no one told me what to do. 

Mr. Womack. And look, the reason I bring it up, is my desk is 
a mess. 

Mrs. Emerson. I cleaned mine off today. 

Mr. Womack. I am not nearly as organized as some of my col- 
leagues, but since the beginning, there have been certain things 
that I have received in the mail, documents and things, that I 
know I probably should keep because whoever gets my papers 
someday, if anybody wants them, decides if that is not useful my 
mother-in-law would love to put in a scrapbook. I just do not know 
what that is, and I am kind of whistling in the dark about what 
should be kept, what should not be kept, and the things that I keep 
I just kind of open the second drawer on the left side of my desk 
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and slide it in there, and it is a mess, and it is filling up pretty 
quickly. 

So I think the statement I would just make is this: I think House 
admin ought to dedicate some time in its orientation for new, in- 
coming Members of Congress, and even some of us that have just 
gotten here, an education on how you store it, what you should 
store, and get ahead of the curve so that one day that is not left 
to somebody to try to sort out over 10 or 12 or 20 years, somebody’s 
entire collection. 

Mr. Ferriero. And the House does have archivists, and I will 
pass this message on. 

Mrs. Emerson. I think that is really a good idea because I re- 
member one of our Senators retired after the last Congress, and 
what was remarkable about it was he had a former staffer going 
through boxes and boxes and boxes in his attic trying to figure out 
what do you keep and what do you not keep, and it was crazy, and 
it took her more than an entire summer, I want to say it was six 
months just going through all that stuff, much of which really 
could be thrown out, but they had no clue. Believe me, I have no 
clue whatsoever. I mean, certainly, an email saying could you get 
me more research on crude oil prices is not necessarily what I 
think constitutes a keep-able item, but I would not know. 

Mr. Serrano. Yes, you read my mind. I was sitting here, I was 
saying my next question is going to be John Dingle, you know, 50 
something years, does it go to the local high school, to the local col- 
lege, to something that is built for John Dingle, but that is the his- 
tory of our country. This man has been through it all. 

Mrs. Emerson. It would be true in his case. Yes. 

Mr. Serrano. The other day I found a letter from Teddy Ken- 
nedy writing to me about language provisions of the Voting Rights 
Act: Teddy Kennedy, Voting Rights Act, Language Provisions, all 
are so important. I say, okay, so what happens to this 10 years 
from now, where does it go? You are right, this is a real serious 
subject. Now, I came in a special election. Nobody told me what to 
do. 

Mrs. Emerson. So, just for our own purposes, would it be helpful 
for us? I mean, obviously, if we find letters like that would it be 
helpful for us to scan that in to the databases and put it into an 
email file? 

Mr. Ferriero. We certainly have guidance. I am going to leave 
it to your archivist to provide you guidance with what they would 
suggest you do with managing your records. You should be think- 
ing about the New York Public Library for your papers. 

Mr. Serrano. There is also an exchange on the House floor be- 
tween a Boston Congressman and this guy about the Boston Red 
Sox and the Yankees. That is a classic. 

Mr. Ferriero. You are talking to the wrong guy here. 

Mrs. Emerson. But I think it will be, it would be helpful. Per- 
haps our Subcommittee ought to send out a note to all of our col- 
leagues, suggesting that we do something here. 

Mr. Serrano. Can I interrupt one more time? 

Mrs. Emerson. Sure. 
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Mr. Serrano. It really speaks to Mr. Womack’s point. Are we 
saving that which we should not he saving, and yet, he reminds me 
that we are not saving what we should. 

Mrs. Emerson. So, give us a specific example of a document we 
should save. 

Mr. Ferriero. That letter. 

Mrs. Emerson. What we should not save. 

Mr. Ferriero. A duplicate copy of a piece of legislation where 
there are copies all over the House, for instance. 

Mrs. Emerson. So, what about a thank you note from a colleague 
that colleague sent to every single member of Congress, thank you 
for voting for such-and-such an amendment on the House floor? 

Mr. Ferriero. Did it have a personal signature on it? 

Mrs. Emerson. In many cases, it would, but who knows if the 
machine did it, or whether or not it is from a staffer who signed 
it. 

Mr. Womack. If the gentlelady will yield. 

Mrs. Emerson. Yes. 

Mr. Womack. In that regard, I, in my own mind, discern between 
the ones that were sent out to everybody, I judge whether or not 
I keep it based on whether or not it was, what I call kind of a 
housekeeping measure, a routine vote, one of those 420 to one kind 
of votes, or whether it was a piece of legislation that was somewhat 
controversial or transformational, or might bend history in some 
area, particularly as it relates to my district. So, I toss a lot of 
them, but I keep some of them. 

And then Presidential birthday greetings and things like that, I 
naturally keep, because I know my mother-in-law is going to want 
those if nobody else does. So, that is how I discern. And then if we 
are involved in a major legislative action of consequence where we 
might have a legislative victory and have something signed into 
law, obviously, you keep those kinds of things. 

Again, I think it goes back to, if you are not careful, about 60 
days into this job, you are trying to figure out how much of this 
stuff that is piling up on my desk do I actually need to keep. And 
a pretty handy guide, I think, would be really, really beneficial, 
and a little training on the front end. So, thank you. 

Mrs. Emerson. That is something that we all need to pay close 
attention to, so I am really glad that we had that discussion. 

ELECTRONIC PRESERVATION AND MIGRATION TO A NEW MEDIUM 

I think this might be a Mr. Wash question. So, how is NARA en- 
suring that documents preserved via the ERA system will be able 
to be read by future IT systems? How do you know this? How do 
we know what IT systems are going to look like 50 years from now? 

Mr. Wash. That is a great question and thank you for that. 
There is a tremendous amount of research that is being done with 
the Library of Congress through an activity called NDIIPP as an 
example. 

Mrs. Emerson. What is it called? 

Mr. Wash. It is an acronym for the National Digital Infrastruc- 
ture and Information Preservation Program, NDIIPP. It was a 
grant to the Library of Congress back in the early 2000s that al- 
lowed them to create projects, and to look into preservation of all 
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sorts of media, whether it is the analog media that needs to get 
preserved, or the electronic media. That project has started to hear 
fruit that allows a number of agencies or organizations to utilize 
the findings from that on how to structure information so that 
there is a higher likelihood that you will be able to use it in the 
future. The key to preservation, particularly in the electronic 
world, where I live, is ensuring that information will be usable in 
whatever form is needed in the future. 

The way we do it today is we have records stored in a form that 
could easily be preserved through a couple of different mechanisms. 
The main preservation technique in the electronic world is some- 
thing known as migration. So, say you created a Word software 
document back in the early 1990s. If you were to try to open that 
today, Microsoft programs do not open it, so you have to actually 
migrate that into a new version of Word. So, one of the primary 
methods for electronic preservation will be migration. So it is a 
matter of knowing what form the information is in when it is re- 
ceived, tucking it away in a secure repository so that you know 
where it is, and the provenance information of where it came from 
and how it got there, so that in an active process, much like we 
do with analog materials, you go in and make sure that the infor- 
mation is in a form that it can continue to be usable. 

So, in the case of the Word document, the preservation process 
would be to find it, migrate it, and create a new version that is us- 
able in today’s technology, and then save that as well. So you keep 
the original, and you keep the migrated version. So, it is the active 
process of going through the records and keeping them in a form 
that they will be usable in the future. 

Mrs. Emerson. Okay. I appreciate that, because when you start 
talking about terabytes and megaterabytes that is a lot of informa- 
tion to store. 


CLOUD COMPUTING 

And I know the Administration is also encouraging the agencies 
to sort of switch over to Cloud computing, and I wonder what chal- 
lenges, if any, you all might face with using a Cloud computing sys- 
tem, either of you all. 

Mr. Wash. Cloud is a tremendous opportunity, and also it is a 
tremendous challenge. The Administration is pushing the agencies 
today to think Cloud first, and that is a good process to have in 
mind as you start looking at new initiatives or refresh of initiatives 
to consider whether or not they are eligible for Cloud, and you go 
through the cost analysis to determine whether or not it is going 
to be a cost benefit or not. And we have been very active in the 
Cloud. The 1940 census that we spoke about earlier is a Cloud ini- 
tiative. It will be hosted in the Cloud through a partnership rela- 
tionship that we have developed to allow us to be able to support 
what we anticipate to be a tremendous surge of interest. 

We are looking at work that was done in England when they re- 
leased their census electronically, and the lessons learned that they 
had in anticipating a tremendous surge of interest. The only viable 
solution to be able to support that surge in a cost-effective way is 
Cloud. 
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Mrs. Emerson. So, can you safely store sensitive documents, like 
Presidential documents and other things on the Cloud? Do you 
have a comfort level yet about that? 

Mr. Wash. Personally, not quite. 

Mrs. Emerson. Okay. 

Mr. Wash. But, we are getting there. The work in the Cloud 
today, there are Eederal Clouds, and there are commercial Clouds. 
The federal Clouds are being evaluated through EISMA, the Eed- 
eral Information Security Management Act to ensure that those 
Clouds are being managed in a way that they can maintain a high 
security level. Then there is an issue of whether you share the 
Cloud with somebody else, shared tenancy, or is it sole tenancy. So, 
you have to look at all of those aspects of your implementation to 
build a level of comfort that you can put secure information in the 
Cloud. 

Mrs. Emerson. When I think about what it will be like 10 or 20 
years from now, talking about Cloud computing, which is such a 
new phenomenon, and I think some of us use those words and do 
not know quite what we are talking about because it is not like you 
can touch it and feel it; nonetheless, it is interesting, and obviously 
there would be so much more capacity. You do not have servers 
crashing and all sorts of things like that. 

Mr. Wash. And from an opportunity perspective, if I can just 
make one more addition, when we look at the amount of records 
that are being created today in the electronic form across the Eed- 
eral government, the model that has been used in the analog world 
of delivering records to the National Archives for safekeeping starts 
to get very challenged when you think about these terabytes and 
petabytes of data that need to, today, in that model, move. The 
Cloud offers us an opportunity to think differently. So, aside from 
the administration’s posture of “think Cloud first”, we also need to 
add to that “think differently”, and the think differently is figuring 
out how the Eederal community can participate in a Cloud environ- 
ment so that we can manage our records and manage our data in 
a way that we do not have to move data around; instead, keep data 
at rest. 

Mrs. Emerson. And this is a really silly question. So, if you are 
dealing with the Cloud, there is unlimited capacity, correct? 

Mr. Wash. In theory. 

DECLASSIFICATION OF CLASSIFIED DOCUMENTS 

Mrs. Emerson. In theory. Yeah. That is the thing in the theory 
piece. Okay. I appreciate that. Let me switch over to the declas- 
sification of classified documents. I wonder, Mr. Eerriero, can you 
explain to us the expedited process that the center uses to declas- 
sify material, please? 

Mr. Eerriero. So, this was a process that was set up as a result 
of an executive order, standing up the National Declassification 
Center within the National Archives. A lot of thought went into 
how to work with the agencies to get them around the table to 
make those kinds of decisions. The executive order does not give 
the Archives the authority to declassify. It gives the Archives the 
authority to get the equity holders around the table to make deci- 
sions. So, a lot of societal, cultural rather than technological, and 
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working with the agencies to come up with large buckets of content 
that they could agree on up front so that they did not have to do 
page by page review. And that worked for a large portion, a portion 
of the 400 million pages that we had to review. It did not work for 
those which came under the restrictions established in the Kyl-Lott 
Bill. So, we have this whole cluster of material that is kind of in 
limbo because it requires a level of scrutiny that is going to take 
longer than we expected. 

Mrs. Emerson. Okay. So, since 2009, how much material has 
been declassified and made available? 

Mr. Ferriero. We have reviewed something like 330 million 
pages of content, and of those that have gone through complete re- 
view, 90 percent of them have been released to the open shelves. 
So, the return rate is very good. 

Mrs. Emerson. Okay. 

Mr. Ferriero. And if we can, you know, if we can crack the Kyl- 
Lott nut, we may be able to meet our deadline of December 31st, 
2013. 

Mrs. Emerson. Okay. And, let me ask, are there declassification 
concerns with the electronic records, like emails or Word files or 
spreadsheet documents, those sorts of things? 

Mr. Ferriero. Sure. Sure. 

Mrs. Emerson. Okay. All this is fascinating to me. Joe? 

Mr. Serrano. It is very fascinating. 

Mr. Ferriero. There is another side of the declassification prob- 
lem that is also being addressed by our Information Security Over- 
sight Office, ISOO, and that is the number and diversity of classi- 
fication guides that exist within the Federal Government. 

Mrs. Emerson. And how many are there? 

Mr. Ferriero. 2,500 different classification guides. 

Mrs. Emerson. That is interesting. 

Mr. Ferriero. It is down from 9,700, I am told. 

Mrs. Emerson. Wow. And, ideally, it would be helpful to have at 
least one to 10, maybe. That is a lot of discerning to do. 

Mr. Ferriero. That is right. And that is one of the challenges 
when people are sitting around the table, reviewing, making deci- 
sions around, can we look at large groups of records if they are 
using different standards for classification? That gets in the way. 

Mrs. Emerson. So, I am curious. So, how do these meetings 
work? You have got a group of people around a table, and you just 
go through one by one by one? 

Mr. Ferriero. What we started with was public meetings. We 
wanted the researcher, user community involved in this process, so 
we had public meetings, asking the research community what are 
the most important records? We gave them a hit list of the kinds 
of records, categories of records, and we were using that as the 
standard pick list, and then getting the agencies to agree on, okay, 
this is the set of records that are of most value to us. 

Mrs. Emerson. So, give us what those are. 

Mr. Ferriero. I do not have them with me. It is public. It is on 
the website. 

Mrs. Emerson. Okay. 

Mr. Ferriero. I can send you the link or give you the list, the 
hit list of records. 
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Mrs. Emerson. It would be interesting to see. 

[The information follows:] 

National Declassification Center Prioritization Plan 

In 2010 we provided an orderly plan for processing collections, which was derived 
from requester interest and demand, and we set up our formal work plan accord- 
ingly. The plan is posted on the National Declassification Center’s (NDC) website: 
http:! I www.archives.gov / declassification I final-prioritization-plan.pdf. We address 
public preferences within our overall backlog activities by identif 3 dng special histor- 
ical collections for accelerated referral and quality processing based on inquiries 
made directly to the NDC Director or to our blog from individual researchers, Con- 
gress, or public interest groups. In 2011, those special historical collections included 
the Pentagon Papers and the Construction of the Berlin Wall. In 2012, those special 
collections will include records associated with the Katyn Atrocities, Korea and Viet- 
nam War POWs/MIAs, and the Cuban Missile Crisis. 

Mr. Ferriero. I can tell you in the public meetings that I 
chaired downtown, we did two public meetings. The rooms were 
evenly split between the Kennedy assassination conspiracy and 
UFOs. That is what people were most interested in. 

Mrs. Emerson. Maybe we should add agenda 21 . Have you heard 
of that? 

Mr. Serrano. Yes. 

Mrs. Emerson. Okay. Joe? 

Mr. Serrano. Well, let me have my once a month Republican 
moment. That is too many regulations: 2,500 you said? 

DATA CONSOLIDATION 

Mr. Ferriero. 2,500 different classification guides. 

Mr. Serrano. Different. There should be less. Let us go back to 
the Cloud for a second, and it may be the only place we have left 
to go. I like to think of myself as a modern person when it comes 
to technology, and I had the iPad 1; I have the new iPad; I am 
careful not to call it the iPad 3; and I have the iTouch. I have the 
GPS when I run, the whole works. But, I am still not sure about 
the Cloud, and all I would put on the Cloud is my Sinatra record 
collection, but still, I am not sure I want somebody sharing it with 
me who does not deserve it, although everybody deserves it. 

The question to you, Mr. Wash, and believe me, you are not 
going to get in trouble with the White House. You are free to say 
here whatever you wish. So, why would the administration be 
pushing, and they are, the Cloud for everything when professionals 
like yourself still have some doubts or some concern to its applica- 
tion, and the same we have because as the Chairwoman said, we 
like it, we use it, but we do not really fully understand it. 

So, why would an Administration with so many sensitive subjects 
out there say that is fine, and someone like you would be saying 
can we just look at it again? 

Mr. Wash. A lot of it is cost. If you look across the Federal Gov- 
ernment and the number of data centers that have been created 
over time that consume a lot of capital and building the data center 
and the cost of maintaining a data center, the redundancy and du- 
plication is enormous. So, the first cut from an administration per- 
spective of looking across the Federal government is there are way 
too many data centers. There needs to be some consolidation. And, 
if you recall a couple years ago, it was the Federal Data Center 
Consolidation Initiative. So, the first step was to do some house- 
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keeping and take a look at what you have within your agency that 
can he consolidated. That was step one. 

The next step was, now that you have started to think about con- 
solidating, think about how to share those resources in something 
called virtualization. So, a given data center or a given server with- 
in a data center could run multiple applications rather than having 
a separate computer for each one of your things you want to do. 

I strongly support their position that we ought to do house- 
keeping and make sure that we are optimizing our resources as 
much as possible, and just that simple call, as simple as it seems, 
is going to result in cutting the number of Federal data centers 
dramatically, and that is going to quickly translate into reduced 
costs, reduced ongoing costs, reduced tech refresh, so that is all 
very good. 

In the Cloud First Initiative, I also think that the position is cor- 
rect, think Cloud first, and it should be driven by good business 
management and good cost management. If it makes sense, with 
your application, to consider putting it in a Cloud environment that 
moves from a capital expense and an ongoing operating expense to 
a simple expense item, you are going to “pay by the drink”, essen- 
tially, every time you want to use that application. The cost struc- 
ture becomes much more predictable, manageable, and you can ex- 
pect that it is going to go down over time because of the cost of 
technology changing. So, that direction is correct. 

CLOUD SECURITY 

The position that I took of think differently, you have got to 
make sure that before you make the jump into the Cloud, you have 
clearly understood what the sensitive nature is of the data so that 
it is going to be protected. You cannot just jump in and move ev- 
erything to the Cloud. 

Mr. Serrano. But why can you not? Do you still feel that it is 
not as safe as we are told it is, as secure, if you will? 

Mr. Wash. It is getting much safer, and I think it depends on 
the nature of the data that you are talking about. The work that 
we have done as the Federal CIO community in establishing the 
FISMA guidelines for what a secure environment is, are the right 
things to work through. So, when you have your own data center, 
there were FISMA requirements that you had to adhere to, but you 
are controlling your own space. When you move to a Cloud, you 
have that added need to make sure that that Cloud is going to be 
managed in as secure fashion as you would as if it were your own. 
The challenges just have to be clearly evaluated before you move 
into that. The Federal Clouds that are being established will be 
that way. It is a matter of just making sure that we are sure that 
we are assured of that before we move sensitive data in. 

Mr. Serrano. Right. 

Mrs. Emerson. Since we are talking about something somewhat 
elusive, what are the steps? What do you do to make it safe, if you 
will? 

Mr. Serrano. By the way, anyone who will be watching this 
hearing, and if they are, I do not know how they did it, we are not 
on, but that is another issue for another day. I could not help my- 
self I suspect that over the next couple of years, if not the next 
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few months, different hearings from different Committees that are 
going to be asking the same question, because this is the way it 
is going. So, in a way, we are breaking ground here by discussing 
a subject. Some people who may say why are they discussing that 
at the Archives hearing, but this is the way it is going to be, and 
people want to know. 

Mr. Wash. It is the right question to ask. 

Mr. Serrano. Well, she asked the question, and I interrupted 
her. I am sorry. 

Mrs. Emerson. No, but it is all the same thing. So, if you will 
explain to us how you make it safer, the steps that the government 
goes through. I mean, this is all kind of new. 

Mr. Wash. The way the government builds it today is we have 
the NTS guidelines for FISMA to create a secure environment from 
a data center perspective. Those need to get applied in a Cloud en- 
vironment. So, part of the acquisitions activities with GSA and 
DHS in qualifying Cloud providers, they looked on it as a case-by- 
case basis of who is going to be capable and eligible to maintain 
the Federal guidelines for security as a provider of that service. 

Mrs. Emerson. Like a Google, or somebody like that, you mean? 

Mr. Wash. Not quite like a Google, because Google is like the 
major cloud, but they are not a Federal provider. 

Mrs. Emerson. But that type of entity, if you will. 

Mr. Wash. Yes. Right. But it is someone that is selling data cen- 
ter as a service, if you will, and then they get qualified as being 
eligible for the security guidelines so that you can start to treat 
that Cloud environment as if it is your own. So, it is that risk miti- 
gation of making sure that every agency for their specific need feels 
comfortable from a risk perspective to that environment, and is a 
low enough risk from a security perspective that you can trust your 
data in that environment. But, that is one step. 

The other step is what I referred to earlier as tenancy, multiten- 
ancy versus sole tenancy. For your Sinatra collection, it would 
probably be wonderful so that you would be assured that it is going 
to be in a secure place and it is yours. That is a sole tenancy. Many 
of the very secure Federal data centers in the Cloud will be strictly 
in a Cloud environment for the Federal space and as a sole ten- 
ancy, so that nobody else is allowed inside their environment, even 
if it is another Federal agency, because you may not want to mix 
the security aspects of one defense agency with another defense 
agency. They will probably insist on having their own Cloud envi- 
ronment, but that Cloud will be capable of expanding as they need- 
ed from a demand perspective. For civilian agencies, there may be 
more shared tenancy that would be eligible, so you can pick your 
Cloud environment based on type. 

Mr. Serrano. I have been here long enough to remember when 
the issue that came up at every hearing for any committee was 
2000, what is going to happen to computers at midnight of 2000. 
As it turned out, nothing happened, but that was one issue. And 
I suspect that this one will have a life of its own pretty soon. Peo- 
ple start realizing that it is all going out there. 

Mr. Wash. And then, knowing where it is and how to be able to 
pull it back if you need it. 

Mr. Serrano. Do not tell me you still do not understand it. 
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Mrs. Emerson. No, I mean, I do understand it, but I do not un- 
derstand it at the same time. 

Mr. Serrano. I do not understand it. 

Mrs. Emerson. I mean, this is not even important necessarily for 
purposes of the hearing other than I just am curious. How long 
have we actually been using the Cloud? 

Mr. Wash. We, the Federal government? 

Mrs. Emerson. Yes. Or, anybody. 

Mr. Wash. Well, the Cloud has been in use for a long time. I do 
not know when the first instance of a Federal Cloud was put to 
use. 

Mr. Serrano. Well, A1 Gore invented it, right? 

Mr. Wash. I heard that. 

Mrs. Emerson. So, when did the Cloud first begin? Not for the 
Federal Government, just, I mean, when did we first start talking 
about Cloud computing? When? 

Mr. Wash. It was many years ago, actually. Some of the first 
Cloud applications that you may have been exposed to that you did 
not even know was when you started using public email, like 
whether you have a Yahoo account, whether you have an MSN ac- 
count, a Gmail account, that is all Cloud. So when you were using 
email in that shared environment, you are using a Cloud, and you 
do not know where your email is, you just know that you can get 
to it if you need to. So, that is Cloud. 

PRESIDENTIAL RECORDS 

Mrs. Emerson. Okay. Well, it still is interesting. I have one last 
question to ask, and it is just really a hypothetical, or not nec- 
essarily a hypothetical, but let us just say right now with the 
Obama administration, we have no idea what the outcome of the 
election is going to be, and this is not about the outcome of the 
election, but, for example, I mean, let us just say hypothetically 
that President Obama was not reelected. It could have been Presi- 
dent Bush, but that was eight years. 

Mr. Serrano. Bite your tongue. 

Mrs. Emerson. I do not mean it that way. Let us just say he gets 
reelected, and four and a half years from now. How prepared are 
you all at this point in preserving his records? 

Mr. Ferriero. Very well prepared. And this is a pretty slick op- 
eration. During the inauguration itself, during the ceremony, my 
staff, augmented by military folks, are in the White House, grab- 
bing everything that is not tied down, all of the hard drives, all the 
records, all the paper, everything, and moving it up the street to 
National Archives, where it is staged to go to the staging site for 
the new Presidential Library. So, this is a routine that is very well 
directed. 

Mrs. Emerson. You have got it; it is down cut and dried. 

Mr. Ferriero. That is right. And we have a very good relation- 
ship with the WHORM, the White House Office of Records Man- 
agement, the WHORM, in advising them, guiding them, monitoring 
their capture of White House records. 

Mrs. Emerson. Okay. Is this a costly exercise to go in and grab 
and seize all of those records? 
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Mr. Ferriero. Not if they are as well-organized as I have seen 
so far. 

Mrs. Emerson. Well, I am pleased to hear that. How about, do 
you happen to know, obviously, you were not here at the end of the 
Bush administration, I am just curious. 

Mr. Ferriero. There were problems. The relationship between 
the WHORM and the National Archives at that point was not the 
best, so we did not have the same level of comfort. 

Mrs. Emerson. So, it was much more costly? 

Mr. Ferriero. Yep, yep. 

Mrs. Emerson. Okay. 

Mr. Ferriero. And then there was the situation where there was 
some missing electronic mail because of file error, and there is a 
$12 million supplemental appropriation for this activity. 

Mrs. Emerson. Okay. 

Mr. Serrano. For the next one. 

Mr. Ferriero. For the transition. 

Mr. Serrano. For the transition. Do you generally use all of that 
money? 

Mr. Ferriero. I cannot tell you that. 

Mrs. Emerson. Yes. 

Mr. Ferriero. Yes. 

Mrs. Emerson. Okay. Thank you very much. I do not have any 
other questions. This has been a fascinating discussion, though. 

Mr. Serrano. It has been, and it is, as I said in the onset. I just 
have a couple questions, my usual one and another one, but it is 
fascinating, and it is all fascinating, and four years from now, they 
will handle the President Obama library in Hawaii, I am sure. 

Mr. Ferriero. That is what my staff wants. They are voting for 
Hawaii. 

Mrs. Emerson. I can imagine. I think, however, we should start 
thinking about how we preserve our own records as well. 

Mr. Ferriero. That is right. 

U.S. TERRITORY CONCERNS 

Mr. Serrano. Which brings me to one of my last two questions, 
which is, I ask at every hearing, the relationsMp of your agency to 
the territories, and Hawaii was a territory that is why I brought 
it up this way. It is a state now. I know some members would like 
to think he was not born in a state, but it is a state. What is the 
relationship between the Archives and the territories? And I am a 
big believer that the territories should be treated equally. I go by 
citizenship and not by status. So, they are not states, but they are 
American citizens; therefore, they should be included in everything. 
What is the relationship, and what needs to be done? Is there any 
resistance from the territories not to give you all the information? 
Do you have a law that says you collect from the territories also, 
or is it just the states? 

Mr. Ferriero. No, it is territories also. I think we have a very 
good relationship with the territories. I was, not long ago, in Puerto 
Rico, as a matter of fact, as a guest of former governor, speaking 
to a group of Puerto Rican librarians and archivists about what we 
do and how we go about doing it, and talked about setting up a 
training program to send Puerto Rican archivists to the United 



398 


States for training at the National Archives. And, for Puerto Rico, 
I think we have a very good model set up. 

Mr. Serrano. And do we know what records you are keeping al- 
ready from the territories? 

Mr. Ferriero. We have record schedules, and if you are inter- 
ested in that 

Mr. Serrano. Yes. I do not want to burden you with more work. 

Mr. Ferriero. We can give you more information. 

Mr. Serrano. I would like to know what you are keeping, and 
I would like to know what future plans you have to increase that 
recordkeeping and improve on the relationship, if it needs improve- 
ment. In other words, there is a push now, and an understanding, 
by folks who have always been with this subject, as our Chair- 
woman. There is more understanding of just including the terri- 
tories. An example I use something as simple as this, for 10 years 
on this Committee, I asked the U.S. Mint to include the territories 
in the quarters program, recall that. 

Mr. Ferriero. Oh, yeah, sure. 

Mr. Serrano. And they always told me that they were not 
states. I should not say this, but when I became Chairman of the 
Subcommittee, I suggested that they should revisit that, and they 
did. And, so, now the territories have a quarter, including Wash- 
ington, D.C. It is not a territory, but they have a quarter. So, now, 
when the new quarter’s program came out, with the national 
parks, America the Beautiful, it was not a question anymore. In 
fact, the one for the rainforest in Puerto Rico just came out last 
week; that is done. That does not seem important, but when you 
have folks in the territories who are American citizens, who serve 
in our military, it is important symbolically in many ways, and in 
reality when we do other things in the budget and so on. 

So I would like to know, one, what is the relationship, two, how 
you think it could be improved, what do you need from them if you 
need anything, and, most importantly, what are your future plans 
to get more and more from the territories? 

Mr. Ferriero. Sure, happy to do that. 

[The information follows:] 

Federal Records From the U.S. Territories 

NARA stores and services — and eventually archives and provides access to — fed- 
eral records created in all states, territories and U.S. operations abroad. All Federal 
records must be scheduled (44 U.S.C. 3303) either by an agency schedule or a Gen- 
eral Records Schedule (GRS). More information about the scheduling process is 
available at this link: http: 1 1 www.archives.gov I records-mgmt I faqs I sched- 
uling.html. Federal records are stored temporarily or permanently archived in a na- 
tional network of Federal Record Centers and Regional Archives. Federal records 
from the U.S. territories are stored and serviced at these facilities. For example, 
most Federal records from Puerto Rico are stored and archived at NARA locations 
in New York. NARA staff provides outreach and training to federal records man- 
agers located in all U.S. territories. Permanent records documenting the history of 
the U.S. territories are also archived at the National Archives buildings in Wash- 
ington, DC and College Park, MD in the records of Congress and agencies such as 
the State Department. All of the NARA Presidential Libraries also hold historical 
records related to the territories. Finally, NARA supports the territories through the 
grants of the National Historical Publications and Records Commission. 
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ARCHIVAL STORAGE FACILITIES 

Mr. Serrano. And my last question is an environmental ques- 
tion, the environment inside the locations. There is always a need 
to have the proper environment. Are those buildings, those facili- 
ties, in shape? 

Mr. Ferriero. We are getting there. You are right, paper has 
certain requirements for long-term preservation, and we have rel- 
atively new set of standards that we are implementing in our facili- 
ties to upgrade them. We have worked with GSA to move to new 
facilities when we cannot improve at the existing facilities, so we 
are making progress. 

Mr. Serrano. Okay. The last fun question. Madam Chair, be- 
cause I know you like fun stuff like this. I understand that every 
time there is a big lawsuit, some of the evidence goes over to the 
Archives from those lawsuits, and, therefore, through a big lawsuit 
or something, a settlement, you have a lot of baseball cards. Is that 
true? 

Mr. Ferriero. That is right. 

Mr. Serrano. Oh, see? 

Mr. Ferriero. Those are records, though. 

Mr. Serrano. Those are records. 

Mr. Ferriero. And you can come and see them. 

Mr. Serrano. I intend to. 

Mrs. Emerson. Perhaps if you tell Mr. Ferriero your very favor- 
ite ball player, he could probably get you a nice matted looking one. 

Mr. Serrano. No, I do not think so. When was that lawsuit? Do 
you know that settlement? It was TOPPS or something. 

Mr. Ferriero. I am not sure. This is my baseball expert in back 
of me here. 

Voice. It was the 1950s. 

Mr. Serrano. 1950s. 

Mrs. Emerson. Was your favorite player before then? You are 
not old enough. 

Mr. Serrano. What? 

Mr. Ferriero. Roberto Clemente. 

Mr. Serrano. Oh, yes. 

Mrs. Emerson. I love Roberto Clemente. 

Mr. Serrano. You know, all I would have advised, and this is 
a bad subject to bring up, but all I would have advised Rick 
Santorum to do in Puerto Rico rather than discuss language was 
to discuss Clemente for five minutes. It would have been a clean 
sweep. 

Mrs. Emerson. Indeed. 

Mr. Serrano. Thank you so much, and thank you for your serv- 
ice, and thank you for, again, we should not use the word “fun” I 
guess, because the public would misunderstand, but the history of 
our country, painful at times, but great most of the time, joyous in 
so many ways, and you have so much of it in your Archives. And 
so it is a fun hearing, and it is a fun place and thank you so much. 

Mr. Ferriero. It is a fun job. 

Mrs. Emerson. Yes. Thank you very much. We do have some 
questions that we would like to submit for the record, if you all 
could get back to us within 30 days, we would appreciate it. I note 
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how in some cases people wait for years on certain FOIA requests, 
so we are trying to get our questions answered within 30 days, but 
I think ours are pretty easy for you all. And, thank you again for 
what you do and for saving and doing such a good job in making 
sure that future generations will be able to even read transcript of 
this hearing. So, thanks again. 

Mr. Ferriero. Thank you for your support. 

Mrs. Emerson. Thank you. [The information follows:] 
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Financial Services and General Government Subcommittee 
Hearing on the National Archives and Records Administration 
FY 2013 Budget 

Questions for the Record Submitted by Chairwoman Jo Ann Emerson 
HOLDINGS PROTECTION 

Question . What types of threats does NARA face from losing documents, theft and 
manipulation of documents? 

Answer . NARA records face two main types of threats: internal and external. 

Internal threats come from employees and other trusted parties who could use their 
access to NARA holdings to take or change a permanent record. NARA mitigates this 
risk by limiting employee access to just those records within their scope of work, but most 
NARA employees still require some level of access to NARA holdings in order to perform 
their jobs. NARA bolsters its security against internal theft by requiring that all employees 
receive background checks and, where appropriate, security clearances and are 
otherwise vetted. NARA also requires exit inspections of all employees leaving the 
National Archives building in Washington, DC and the National Archives facility in College 
Park, MD, and has recently implemented random searches of outgoing mail. All of these 
steps are designed to reduce the chances that an employee would be able to remove 
documents from NARA facilities undetected. 

External threats are the theft or manipulaton of NARA records by the public. Public 
access to NARA records occurs in research rooms that are monitored full-time by NARA 
staff who are trained in holdings protection. In addition, in facilities where NARA has a 
uniformed security force, security officers patrol public research rooms to watch for 
suspicious activity and deter theft through their presence. NARA also has installed public 
view monitors at the National Archives building, the National Archives at College Park, 
MD, and the Washington National Records Center in Suitland, MD so members of the 
public can see themselves and are aware that they are being monitored. NARA also 
conducts exit screenings from public research rooms at these facilities. 
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Question . What steps have you taken to improve holdings protection? 

Answer . NARA has always maintained physical security over its holdings by: preventing 
public access to records storage areas; storing records in compartmentalized units that 
are locked, alarmed, and monitored with Closed Curcuit Television cameras (CCTV); 
limiting employee access to records and segregating their duties; and maintaining current 
security background investigations of staff. NARA also has security personnel at its larger 
facilities where large volumes of records are stored. 

NARA has recently installed additional security cameras at the National Archives building 
and the National Archives at College Park, MD, NARA has trained all NARA personnel, 
including customer service staff and security officers, to more effectively monitor research 
rooms and on ways to approach researchers who may pose a threat to our holdings. 
NARA conducts exit screening of personal effects and mail, and has installed public view 
monitors at its largest facilities. 

NARA has a dedicated Holdings Protection team, which includes loss prevention 
specialists, archives specialists, and a training specialist. The team has developed 
policies and procedures and trains employees at NARA and affiliated archives to prevent 
theft, and detect and report suspicious activities. The team conducts inspections and 
training at NARA facilities across the country to ensure that holdings protection practices 
have been implemented and are effective. 


Question . How confident are you that NARA staff have the proper skills to prevent the 
newest threats in fraud and theft? 

Answer . NARA is confident it provides the information necessary to its employees and 
affiliates to help prevent and detect threats and that those individuals will report 
suspicious activity to appropriate authorities. Employees of NARA and affiliated archives 
receive annual training at all locations in Holdings Protection to include updates on the 
latest threats and techniques for fraud and theft. The NARA Holdings Protection Team 
and Inspector General collaborate to provide an anonymous reporting telephone number 
and jointly follow-up on tips recieved. 
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Question . What is the greatest threat to public document security? 

Answer . The greatest threat to public document security is the risk that employees will 
use their access to NARA holdings to steal or change permanent records. As detailed in 
the responses above, NARA employs a multi-layered strategy to defend against internal 
threats, including: maintaining physical security controls on all holdings; limiting employee 
access to holdings within their scope of work and maintaining current background 
investigations for all employees; continuous training, inspection, and testing of threat 
detection and deterrent procedures; exit screenings of personnel and outgoing mail; and 
actively encouraging employees and affiliates to report suspicious activity to the NARA 
Inspector General and/or the Holdings Protection Team. 


PRESIDENTIAL LIBRARY/PRESIDENTIAL DOCUMENTS 

Question . Earlier this year, there was concern about whether White House staff 
members’ electronic messages from personal accounts were, in fact, work-related and 
needed to be archived. Can you tell us how this issue was resolved? 

Answer . The Presidential Records Act (codified as 44 U.S.C. §§ 2201-2207) establishes 

that all records management responsibilities for the sitting President and his staff are 

controlled exclusively by the President. Accordingly, NARA has no direct 

role in determining whether or not specific emails from personal accounts were work 

related. 


Question . I understand the George W. Bush Library is planned to open in September 
2013 and will have the largest electronic records collection held by any Presidential 
Library. Is the opening still on schedule? 

Answer . The George W. Bush Library is currently scheduled to be dedicated and opened 
to the public in April 2013. Of the 13 Presidential Libraries, it will have the largest volume 
of electronic records collected to date. 
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Question . How will the implementation of the ERA make the conversion of these 
documents more efficient and easier to access? 

Answer . The Electronic Records Archives (ERA) system will allow archivists to conduct 
content-based searches of George W. Bush’s electronic records, note review decisions, 
and generate electronic copies of records that can be publicly released. These tools will 
speed the archival processing of the electronic records, allowing archivists the 
unprecedented ability to search a collection of this size. ERA will facilitate the review and 
redaction of electronic records and speed the release of documents that can be provided 
to the public under the Presidential Records Act. NARA plans to begin releasing George 
W. Bush electronic records to the public in the next two years, and will use a component 
of ERA, the Online Public Access (OPA) web portal, to give the public the ability to 
search and access these records over the web, providing the widest possible access to 
these records. 


Question . In the short-term, are you able to process all of the Bush records? 

Answer . NARA has started processing George W. Bush Presidential records and plans 
to make an early public release of some of these records when the Library opens in 
April 2013. In addition, under the Presidential Records Act, the George W. Bush records 
become subject to FOIA requests in January 2014, at which time the public will be able to 
request access to specific records in the Library’s holdings. 

However, complete processing of the George W. Bush Presidential records will take a 
long time: These holdings include 70 million pages of textual records and nearly 300 
million electronic records that must be reviewed line-by-line to identify sensitive 
information that must be protected from disclosure. It will take decades to process the 
holdings of the George W. Bush Presidential Library to the point that all records are 
available for research. 
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NATIONAL HISTORICAL AND PUBLICATIONS AND RECORDS COMMISSION 

In past years, the National Historical Publications and Records Commission grant 
program has received over $10 million. It has been reduced over the past few years and 
in fiscal year 2012 received $5 million. The fiscal year 2013 request proposes $3 million. 

Question . Do you consider this to be an important program? 

Answer . Yes. The National Historical Publications and Record Commission (NHPRC) 
strengthens the nation’s archival network by awarding grants that publish, preserve and 
promote access to historical documents. The NHPRC serves as an important vehicle by 
which the National Archives ensures citizen access to historically significant documents 
from the entire corpus of the nation’s records across all types and levels of government 
and society. 

Congress created the NHPRC in 1934 because it realized that many valuable historical 
records necessary to tell the American story and protect individual rights fall outside of 
Federal stewardship. For example, many of the archival materials from the nation’s 
Founding era and the antebellum and US Civil War periods are under the care of private 
institutions across the country. The NHPRC grants program provides critical support for 
the preservation, digitization, cataloguing, and transcription of these documents, and 
ensures that they are available to the American people. The NHPRC is the only Federal 
grant-making entity whose sole focus is making the nation’s multitude of historical 
records accessible to our citizens. 

The NHPRC also assists the States in preserving their records. For example, NHPRC 
supports the preservation of records that are created in the course of carrying out Federal 
programs and activities at the State and local levels. In addition, the Commission 
supports the work of the Nationai Archives by funding the research and development of 
innovative and best practice approaches to the archivai enterprise, which improves 
processes at the National Archives and throughout the community of archives. The 
NHPRC plays a critical role in the development and promulgation of national standards 
for all aspects of the core of archival work. In the aftermath of the hurricanes which 
struck the Gulf Coast in 2006, the Commission assisted State archives in the recovery of 
historical records and helped in the creation of emergency disaster planning for archives 
across the South and around the country. 
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Question . What can the Commission accomplish with $3 million? 

Answer . Funding allocations for the NHPRC appropriation are based on the 
recommendations of the Commission, an independent body that includes member of the 
Executive, Legislative, and Judicial branches, professional associations from the 
historical and archives fields, and two Presidential appointees. Members advise the 
National Archives on funding priorities, and they are diligent in discussing priorities 
regularly and ensuring the most effective investment of public funds, regardless of 
funding levels. 

Traditionally, the Commission has allocated half of its annual appropriation to support the 
publication of historical records, and committed the other half to archives and records 
projects. The publishing program has been able to support approximately three dozen 
publications projects each year. The records program funds are typically allocated 
among grants to State archives, innovation and development proposals, and grants to 
institutions for electronic records projects, digitization projects, and historical records 
preservation and access. The Commission will prioritize the programs offered and may 
reduce the number and dollar amount of grants awarded in order to operate within an 
appropriation of $3 million in FY 2013. 


ELECTRONIC RECORDS ARCHIVES PROGRAM 

For several years, NARA experienced many setbacks at great expense in the 
implementation of the Electronic Records Archive Program. While this program’s main 
function is to collect all electronic email and other electronic-type files from Federal 
agencies, it is also intended to ease the storage, archive and retrieval of these records. 

Question . What has NARA learned from its past missteps in developing ERA? 

Answer . NARA’s primary lesson learned from its experience with ERA is the need to be 
clearly and decisively in charge of information technology development projects. If too 
much control is given to contracted staff, the initiative is likely to drift off course. In 
addition to strong project management, it is critically important to have the expertise to 
effectively estimate the level of cost and effort expected to complete tasks on a project. 
The coupling of strong management skills and a capability to accurately estimate cost 
and level-of-effort helps to ensure that projects will remain on schedule and deliver 
promised functionality, within budget. 
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Question . Have you hired the necessary staff with program and contract management 
expertise? 

Answer . Yes. NARA has added new leadership to its over the past year, including a new 
Chief Information Officer and a new ERA Project Manager, who have brought the 
necessary skills and experience to more effectively manage the project. Additionally, the 
original contractor working on the development of the system has been replaced with a 
new contractor to support operations and maintenance activities: Any additional activities 
that are required will be managed though individual task orders that are well-described 
and well-estimated for effort and cost. The combination of new leadership at NARA, a 
new contractor, and a more diligent contract management approach will help to ensure 
the long-term success of the project, its continued operations and maintenance, and any 
corrective and adaptive projects. 


Question . What savings have you experienced with the implementation of ERA? 

Answer . NARA has not yet calculated any potential cost savings associated with ERA 
implementation. NARA transitioned into a full operational mode at the beginning of 
FY 2012 and is still collecting and analyzing operational data. NARA's primary goal for 
implementation was to ensure that electronic records received by NARA will be safely 
stored and preserved. NARA has achieved this goal and will continue in this direction. 


Question . Can we expect additional savings in future fiscal years? 

Answer . It is possible that ERA may generate additional savings in the future. NARA 
expects ERA to provide a tremendous service to the government and to citizens by 
ensuring that electronic records will be stored, preserved, and permanently accessible. 
NARA expects that some legacy systems that were developed prior to ERA will be 
subsumed into ERA and eventually retired, leading to some savings in ongoing 
maintenance; however, NARA is still planning the details for the retirement of these 
legacy systems. 
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Question . I understand that in the past, when making documents - -such as the 
Pentagon Papers - - available to the public on-line, your systems have crashed. What 
are you doing to make increase the reliability of the system and make even the huge 
content documents more accessible on-line? 

Answer . The release of the Pentagon Papers resulted in significant stress to NARA’s 
internal information technology infrastructure. NARA’s public facing web site was not 
configured to handle a large number of users simultaneously requesting access to a very 
large data file. NARA’s primary website did not crash, but its performance was 
significantly degraded. 

Since then, NARA has taken a number of steps to prevent any degradation in 
performance that would negatively impact public access to NARA records through the 
web. Most importantly, NARA has moved its website, archives.gov, into a hosted cloud 
environment, which provides scalable IT infrastructure that increases to meet increased 
demand. In addition, NARA is expanding its use of partnerships to support special 
releases of high-value data, including; 

• For the release of the Nixon Grand Jury transcripts in November 2011, NARA 
hosted the records through partners, including non-governmental organizations 
and the Government Printing Office (GPO). This proved to be very successful. In 
the first four days after release, over 27,000 transcript downloads were supported, 
which amounted to nearly 4 terabytes of data. 

• For the release of the Post-JFK Assassination Tape Recording in January 2012, 
NARA again partnered with others, including GPO. In the first three days after the 
release, there were over 200,000 downloads of the content, which amounted to 
about 20 terabytes of downloaded data. 

• For the release of the 1940 Census, NARA established a “no-cost” contract with a 
private company to host the site using cloud services. This strategic partnership 
successfully provided access to millions of visitors and delivered millions of 
Census images. The initial traffic is summarized on the following page, in 
terabytes of data (TB) and the number of images downloaded. 
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1940 Census Web Statistics 



Total Bandwidth (TBs) Total images (millions) 


Question . Are you expanding your IT capacity to improve the system? 

Answer . Yes. NARA will continue to seek out opportunities to use cloud services to 
support an ever-increasing demand for access to records in an electronic form and it 
forms a key part of NARA IT strategy moving forward. 
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IT AND CLOUD COMPUTING 

Question . The Administration is encouraging agencies to use cloud computing. How is 
NARA acquiring its Cloud Computing Services, is it through GSA, other multi-agency 
contract, or on your own? 

Answer . NARA procured cloud hosting of archives.gov though GSA-approved sources 
and subsequently used another GSA-approved source to procure a content delivery 
network (CDN) capability to make the site more robust. 

In a few other cases, NARA has moved existing applications to operate on contractor- 
owned infrastructure and has not procured these services through GSA cloud services 
initiatives. NARA expects that future procurements will be more aligned with GSA cloud 
service providers. 


Question . To what extent is NARA realizing any savings in its current use of Cloud 
Computing? Can you quantify how much in savings is being realized, if any? 

Answer . To date, NARA cloud projects have been very small and have realized an 
equivalently small amount of savings. 

By far, the greatest benefits from cloud computing have been cost avoidance. For 
example, NARA’s “no-cost" contract for hosting the 1 940 Census in the cloud provides 
services that would have cost NARA an estimated $4 million in infrastructure 
development and an additional $80,000 per year in operating costs to offer on its own. 
This amount of funding is not available in NARA’s operating budget, and NARA would not 
have been able to offer the 1940 Census on the web without the option of cloud hosting. 
In this case, cloud computing did not generate any budgetary savings, but allowed NARA 
to deliver high-value, high-demand data directly to citizens in a useful and meaningful 
format. 
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Questions for the Record Submitted by Ranking Member Jose Serrano 
COST SAVINGS 

Question . Your fiscal year 2013 request of approximately $370 million is less than your 
enacted level for fiscal year 2008. Taking inflation into account, you are requesting, 
essentially, fiscal year 2006 levels. Your testimony describes a number of steps that the 
Archives has taken to reduce your appropriations request. In part, you describe reducing 
your leased space, utilizing shared information services, and freezing your hiring. These 
are all responsible steps, but at what point, particularly with regard to staffing, are the 
steps hurting the mission of the agency? Are you able to keep pace with the mission? 

Answer . NARA has requested a responsible budget for FY 2013. NARA’s FY 2013 
request reflects the completion of systems development funding for the Electronic 
Records Archives (ERA) system and defers or delays necessary improvements to NARA- 
owned facilities in anticipation of a more stringent budget environment. NARA has 
instituted an agency-wide hiring freeze and reduced administrative costs by focusing 
greater management attention on employee incentives, business travel, IT infrastructure, 
GSA leases, and motor vehicles. 

NARA has taken considerable effort to ensure that it can operate within the FY 2013 
request without negatively impacting the agency's mission. However, the cuts taken to 
reach the FY 2013 level were significant, and NARA cannot sustain additional cuts 
without reducing the level and quality of services that NARA provides to the public and to 
other Federal agencies. Ninety percent of NARA's budget provides for the relatively fixed 
costs of employees, buildings, and IT contracts; the remaining 10 percent is dedicated to 
archival boxes and supplies, transportation of records, employee training, official 
business travel, and related expenses that provide for the day-to-day operations of the 
National Archives. This cost structure provides NARA with limited flexibility in its 
spending and few opportunities to find additional budget cuts. 


Question . Related to the previous question, things are not looking good for the future in 
terms of budgets, if sequestration was to occur, can you tell us what the impact would be 
for the Archives? What steps would you have to take? 

Answer . NARA is very concerned about the potential impact of the Budget Control Act 
sequestration. We estimate that a sequestration could require as much as $35 million in 
additional reductions to our budget. NARA has limited flexibility to respond to a cut of this 
magnitude: Ninety percent of NAFtA’s budget is people, buildings, and IT contracts. A 
reduction of $35 million would require NARA to reduce as many as 320 FTE, or 
1 0 percent of our total workforce. NARA could not respond to a cut of this size without 
taking dramatic steps that would significantly impact NARA's mission. 
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NATIONAL HISTORICAL PUBLICATIONS AND RECORDS COMMISSION 

Question . One of the areas of your budget that has taken a hit in recent years is the 
National Historical Publications and Records Commission. This year, the President’s 
request is $3 million, down from the $5 million received for this purpose in the fiscal year 
2012 bill. It’s a small amount of money, but the impact is big. Please tell us what the 
impact of cutting these grants is to the preservation of important historical documents. 

Answer . Funding allocations for the NHPRC appropriation are based on the 
recommendations of the Commission, an independent body that includes member of the 
Executive, Legislative, and Judicial branches, professional associations from the 
historical and archives fields, and two Presidential appointees. Members advise the 
National Archives on funding priorities, and they are diligent in discussing priorities 
regularly and ensuring the most effective investment of public funds, regardless of 
funding levels. 

Traditionally, the Commission has allocated half of its annual appropriation to support the 
publication of historical records, and committed the other half to archives and records 
projects. The publishing program has been able to support approximately three dozen 
publications projects each year. The records program funds are typically allocated 
amongst grants to State archives, innovation and development proposals, and grants to 
institutions for electronic records projects, digitization projects, and historical records 
preservation and access. The Commission will prioritize some of the programs offered 
and may reduce the number and dollar amount of grants awarded in order to operate 
within an appropriation of $3 million in FY 2013. 
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Question . What are some of the projects or records that we might be familiar with that 
have received support from the NHPRC? 

Answer . NHPRC funding has made possible the “Founders Online,” a multi-year project 
which will provide free online access to the complete collections of the papers of six key 
figures in the establishment of the Republic: Benjamin Franklin, Alexander Hamilton, 
George Washington, John Adams, Thomas Jefferson, and James Madison. In addition 
to this landmark project, the NHPRC has also funded publication of the papers of 16 
American Presidents (including Lincoln, Grant, Wilson, and Eisenhower! abolitionists 
and civil rights leaders (Frederick Douglass, Clarence Mitchell, Martin Luther King, Jr,), 
social reformers (Jane Addams, Elizabeth Cady Stanton, Susan B. Anthony, Eleanor 
Roosevelt) and other distinguished Americans whose unique contributions have shaped 
America and the American experience. 

NHPRC grants also fund important collections documenting the Civil War at several 
major universities, as well as the papers of leading members of Congress including most 
recently Senators Robert Dole and Hubert Humphrey. But it is equally important to 
recognize the value of preserving and making available those historical records that 
capture the breadth and extent of the movements, lives and everyday persons that make 
up the nation's past. With this in mind, the Commission has supported projects that focus 
on the records of immigration, women’s history and suffrage, cultural institutions, 
westward expansion, business and industry, major newspaper collections, and political 
prisoners escaping from Vietnam. The NHPRC has assisted the publication of essential 
documentation of virtually every aspect of the American story — ^from the expeditions of 
the 19th century explorer John C. Fremont to the transcription of recordings made by six 
20th century Presidents while in the Oval Office — and has ensured enduring access to 
these documents for generations to come. 
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SECURITY OF INFORMATION / THEFTS 

Question . It is imperative that we not only preserve our valuable historical documents, 
but that we also protect them from theft or misuse. I understand your Archives Retrieval 
Team has done some outstanding work in recovering stolen materials. Can you tell us 
more about the work that they do, and the steps that NARA has taken to reduce the 
threat of theft in the first place? 

Answer . The Archival Recovery Team (ART) is a unique program established by the 
NARA Office of Inspector General (OIG). ART was established for multiple purposes, the 
first being to conduct specialized investigations focusing upon the theft of records or 
artifacts from NARA holdings. The pairing of criminal investigators, an investigative 
archivist and a forensic investigator gives ART the unique capability to investigate, 
develop and support criminal cases accepted for prosecution by the Department of 
Justice and ultimately recover items alienated from NARA holdings. The results serve as 
testimony to the fact that ART is a unique and highly effective unit. Recoveries of 
holdings number in the thousands and include Presidential pardons, the deed to the 
Custis House (which is known today as Arlington National Cemetery), the resignation 
letter from the Federal Army by Lewis Armistead (who was killed leading Pickett's charge 
at Gettysburg), and President Reagan’s college yearbook. 

The second significant role of ART is to alert the American public to the risk to NARA 
holdings and thefts that have transpired. An educated and engaged American public can 
serve as ART “sentinels". Many cases are initiated based upon referrals to ART’s hotline 
from these “sentinels” who attend collector shows, scan the internet to include auction 
sites, or in some other manner become suspicious as to the provenance of documents or 
artifacts. ART maintains a website, is involved in social media, and members both attend 
antique and collector shows and speak at museums, historical societies, and State and 
local archives. ART has also established productive relationships with the FBI Art Crime 
Team (ACT), the Inspectors General of the Library of Congress and the Smithsonian 
Institution. 

The theft of historic records and artifacts is not unique to NAFtA: This pernicious activity is 
wide spread and growing precipitously and no institution is immune. However, 
experience shows that most institutions are extremely vulnerable and unprepared to 
address the risk factors that exist. Even should a theft be detected, institutions may be 
unaware of what to do and who to turn to. The ART team has experience in these areas 
and works with the NAFIA Holdings Protection Team to support fellow cultural institutions. 

The ART team meets the challenges posed to our nation’s collective history with only 
3.5 FTE. NARA holds billions of pages of records, and troves of artifacts and Presidential 
gifts that are housed currently at 44 facilities from Alaska to Boston. ART’s mission is 
huge and expansive. 
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DECENNIAL CENSUS 

Question . Federal law requires that records from the Decennial Census remain closed 
for 72 years, which means that this is the year that the 1 940 Census is open to the public. 
How is NARA preparing to do this? And will it be online? 

Answer . Yes. For the first time in history, NARA has made the 1940 census available 
online, for free, at link: www. 1 940census.archives.qov . 

NARA prepared for the on-line release of the 1940 Census by bolstering agency 
information technology infrastructure and providing for external, third party hosting of the 
Census data in the cloud. NARA recognized early in the planning process that public 
interest in the Census data would far exceed the capability of NAFtA internal IT 
infrastructure. NARA accommodated this concern by awarding a “no cost” contract to a 
private provider of cloud computing services. The winning bidder will use the 1940 
Census project as a business development investment to support their genealogy 
website and associated subscription information services business. 

NARA also realized that its own website, archives.gov, would likely not be able to 
accommodate visitors looking for the hosted 1940 Census site, so NARA took this 
challenge as an opportunity to move archives.gov into a hosted cloud environment. 

These strategic moves proved to be very successful. Both archives.gov and the 1940 
Census website encountered very heavy traffic the first few days after the launch and the 
hosted solutions easily accommodated this. The 1940 census site supported millions of 
visitors and delivered millions of Census images. 
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Questions for the Record Submitted by Congressman Kevin Yoder 

FEDERAL RECORDS MANAGEMENT INITIATiVES 

Mr. Ferriero, President Obama last fall issued a Presidential Directive on Records 
Management that kicked off an interagency effort led by NARA and OMB to improve the 
performance of federal records management initiatives. 

Question . Please describe NARA’s role in this performance improvement process and 
how federal agency views and concerns related to NARA will be incorporated into a final 
Presidential Directive expected later this year. 

Answer . The Presidential Memorandum on Managing Government Records, of 
November 28, 2011, required each agency to report to the Archivist the name of a senior 
agency official who will supervise an agency-wide evaluation of its records management 
programs. These evaluations, which were due March 27, focus on electronic records, 
including email and social media, cloud-based services, and programs that may be 
deploying now or in the future. The evaluations also build on information provided by 
agencies through NARA’s annual mandatory records management self-assessment 
process. Together, the agency evaluations and the records management self- 
assessment reports provide a comprehensive picture of the state of records management 
in Federal agencies. 

NARA has taken several additional steps to capture the views and concerns of Federal 
agencies beyond those formally provided through official submissions. In February, 
NARA hosted a series of facilitated sessions where NARA officials met with 
representatives from agencies, including some of the senior agency officials, to discuss 
potential topics for inclusion in the Directive. Agencies shared some of their plans for 
improving their own records management and identified areas where NARA can better 
support their activities, offering ideas for new services and suggesting changes to NARA 
guidance. 

NAF5A also set up an on-line collaboration tool to crowd-source ideas and comments from 
the public, private industry and public interest groups. While not the intended audience 
many agency records management staff used this forum to submit additional comments, 
NAFWi held a public meeting on the Presidential Memorandum on March 27, which was 
announced in the Federal Register and some agency employees and contractors 
attended as well. NARA officials conducted separate sessions with the Federal CIO 
Council, the Federal Records Council, and various professional organizations and public 
interest groups. The information from these sessions, the on-line collaboration tool, and 
the public meeting will be reviewed carefully to identify items for inclusion in the Directive. 

To date, NAFtA has received more than 750 suggestions or ideas submitted by agencies 
and other sources, including those identified in their reports, at the February agency 
stakeholder sessions, at the March 27 public meeting, in internal NARA reports and 
sessions, and on-line, NARA staff are processing the agency reports and entering them 
into a database for analysis. NARA staff will use this data to inform the Records 
Management Directive that NARA and the Office of Management and Budget will jointly 
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issue in July. Prior to issuing the final Directive, NARA and OMB will provide an 
additional opportunity for Federal agencies to provide input by soliciting their comments 
on a draft Directive. 


Question . Please also describe whether you see a role for private records management 
companies in this process and whether NARA and OMB will seek to leverage industry 
best practices in shaping the final Presidential Directive? 

Answer . Yes. NAFIA has taken specific steps to ensure that private records 
management companies and other professional services firms were included in the 
development of the Records Management Directive. Many of these firms currently 
provide records and information management services to Federal agencies, and their 
experience in the Federal space, often with a number of different Federal agencies, is 
helpful to understanding the state of Federal records management across the 
government. 

NARA officials have actively encouraged participation from the private sector. NARA has 
met with private records management companies and other professional service firms in 
many forums, where they have provided feedback on what they are hearing and learning 
from their Federal agency customers. The private records management community was 
the predominant group in attendance at the public meeting NARA held on March 27, and 
the Archivist of the United States was a featured keynote speaker at this year’s Federal 
Office Systems Exposition (FOSE), a major event for the information management 
vendor community. NARA has also engaged private records management companies 
through ARMA International, the professional organization for records managers. 

NARA and OMB will incorporate the views of all stakeholders into the records 
management framework required by the Presidential Memorandum, including comments 
and information provided by private records management companies and other 
professional services firms, Federal agencies, professional associations, public interest 
groups, and other interested stakeholders. 
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TEMPORARY RECORDS MANAGEMENT 

Mr. Ferriero, I understand that federal agency customers of NARA have significant 
concerns about how temporary records are managed. Issues related to FOIA response 
times and the availability of digital copies are at the top of the list. 

Question . To what extent has NARA sought out the expertise of private records 
management companies to address these agency concerns? 

Answer . NARA has developed substantial in-house expertise in managing temporary 
Federal records over its more than fifty years in providing this service. NARA delivers 
services through Federal Records Centers located across the country that regularly 
interact with customer Federal agencies to better meet their needs and fulfill their 
expectations. NARA maintains dedicated account managers located across the country 
and integrated with operations staff to ensure that customers are satisfied NARA 
management of their temporary records. 

In FY 2011, NARA Federal Records Centers fulfilled 9.5 million reference requests and 
managed more than 27 million boxes of records stored on behalf of Federal agencies. 

For the last three fiscal years, requests for records from Federal agencies have been 
delivered within the established timeframe over 90 percent of the time with a high degree 
of customer satisfaction. NARA offers highly-responsive, cost effective services, which is 
demonstrated by continued growth in the volume of temporary records that Federal 
agencies entrust to NARA. 

NARA has and will continue to look to commercial and non-profit industry partners to 
seek out best practices and partnership opportunities. 


Question . Do you see a role for private companies to complement NAFtA's services in 
supporting agency temporary records requirements? 

Answer . Yes. Federal agencies have a legal responsibility to ensure proper handling 
and protection of Federal records at all phases of the records lifecycle, up to and 
including disposition. NARA provides policy, guidance and consultation, as well as fee- 
for-service storage and reference to all Federal agencies. While agencies are required to 
adhere to Federal records management regulations, they are not required to use NARA 
as their storage provider. 
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NARA STORAGE FACILITIES 

Mr. Ferriero, NARA annually requests tens of millions of dollars for the construction of 
new NARA storage facilities. 

Question . In considering both new construction and refurbishment requirements, to what 
extent does NARA consider the capacity of privately-owned, federally certified records 
management facilities as an alternative to construction of new government facilities 
and/or refurbishment of existing facilities? 

Answer . NARA’s FY 2013 budget requests $8 million for repairs and restoration projects 
at NARA's 16 owned facilities: the National Archives building in Washington, DC; the 
National Archives in College Park, MD, the National Archives at Atlanta, GA; and the 13 
Presidential Library facilities located across the country. NARA’s budget request does 
not include funds for new construction and does not support construction, repair, or 
operations of records storage facilities, or Federal Records Centers. 

NARA Federal Records Centers are wholly supported by reimbursements from other 
agencies for the costs of storage and storage-related services provided through NARA’s 
Records Center Revolving Fund. All of NARA’s Federal Records Center facilities are 
leased, either from the government or directly from private-sector landlords. 

When developing new storage space requirements, NARA considers both the facility 
requirements for temporary records storage codified in 36 CFR 1234 and the more 
stringent requirements necessary for long term preservation of permanently-valuabie 
archival records. Archival storage requirements include maintaining very strict 
temperature, humidity and air quality standards that exceed the 36 CFR 1234 standards 
for the storage of temporary records. NARA engineers who perform compliance 
inspections of commercial records storage facilities have not seen any commercial 
storage facilities that meet both the 36 CFR 1234 standards and the NARA 1571 archival 
storage requirements. 

The standards listed in 36 CFR 1234 authorize Federal agencies to determine whether to 
store temporary records in their legal custody at a NARA Federal Records Center, an 
agency-owned records storage facility, or a privately-owned records management facility. 
Nothing in 36 CFR 1234 requires agencies to use NARA facilities to store temporary 
records, so long as the agency certifies to NARA that their records are being stored in a 
facility meeting the standards of 36 CFR 1234. 
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Question . Along these lines, are all NARA facilities compliant with NARA 36 Code of 
Federal Regulations (CFR) Part 1234 and Federal Emergency Management Agency’s 
(FEMA) Continuity of Operations Plan (COOP)? 

Answer . NARA has been working very diligently to ensure that all NARA facilities are 
compliant with the requirements of 36 CFR 1234 and the Federal Emergency 
Management Agency’s (FEMA) Continuity of Operations Plan (COOP). Facilities that 
could not have been cost effectively renovated to meet the CFR standards have been 
replaced with new, leased facilities that were built to the standards. Currently, of the 23 
NARA Federal Records Center facilities, NARA engineers have certified that all but three 
facilities (San Bruno, CA; Dayton, OH; and Suitland, MD) meet facility standards for 
temporary records storage. 

NAFtA is currently working through the General Services Administration (GSA) to bring 
the two Records Centers in GSA-owned buildings (Suitland and San Bruno) into 
compliance. Renovation work is currently undenway in Suitland and work at San Bruno is 
being designed. The Dayton facility is leased through GSA and GSA has been 
negotiating with the lessor for several months over the last item requiring completion prior 
to certification. 

Regarding Continuity of Operations, NARA has a Continuity program manager that leads 
a very robust continuity program to ensure that NARA can perfomt all of its Primary 
Mission Essential Functions and Mission Essential Functions in case of emergency. 
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AGENCY RECORDS PROGRAM 

Question . Mr. Ferriero, does NARA ever compare the price NAFIA charges agencies to 
manage temporary records versus a private sector price which also brings along private 
sector “best-practices” in terms of response times, ability to digitize records on demand 
and CFR compliant facilities? 

Answer . NARA reviews the prices charged by the Federal Records Center program 
annually to ensure that the prices charged recover the full cost of operations, remain 
price-competitive with private sector providers, and represent the best value provider of 
Federal records management services. 


Question . To what extent are the costs to build and maintain NARA facilities factored into 
the price NARA charges agencies for its Agency Records Program? 

Answer . Ail NARA Federal Records Centers are housed in facilities that are leased, 
either from the General Services Administration (GSA) or directly from private-sector 
landlords. One small facility is leased from the Department of the Navy. NARA pays rent 
for the use of these facilities and passes on those costs to customer agencies through 
the fees charged for the storage of their records. 
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Questions for the Record Submitted by Congressman Steve Womack 
ACQUISiTION OF SPACE 

I understand that NARA - in its Fiscal Year 2013 budget request - is “currently exploring 
the acquisition of new, underground archival storage space." 

Question . To what extent is NARA considering the use of existing, commercially 
available CFR-compliant underground storage space rather than developing new archival 
storage space? 

Answer . NARA is actively considering the use of existing, commercially-avaiiable 
underground storage space. NARA currently utilizes commercially-avaiiable 
underground storage space to store temporary records from two of its Federal records 
Centers. However, the facility standards established in 36 CFR 1234 only apply to 
temporary records, and CFR-compliant facilities would not necessarily meet the more 
stringent requirements for the storage of archival records. Archival records storage 
facilities must maintain very strict temperature, humidity, and air quality standards to 
ensure the long-term preservation of permanently-valuable historical documents. 
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Questions for the Record Submitted bv Congressman Mario Diaz-Balart 

FEDERAL AGENCIES PERFORMANCE IMPROVEMENT 

Question . President Obama last fall issued a Presidential Directive on Records 
Management that kicked off an interagency effort led by NARA and 0MB to improve the 
performance of federal records management initiatives. Please describe NARA’s role in 
this performance improvement process and how federal agency views and concerns 
related to NARA will be incorporated into a final Presidential Directive expected later this 
year. 

Answer . The Presidential Memorandum on Managing Government Records, of 
November 28, 2011, required each agency to report to the Archivist the name of a senior 
agency official who will supervise an agency-wide evaluation of its records management 
programs. These evaluations, which were due March 27, focus on electronic records, 
including email and social media, cloud-based services, and programs that may be 
deploying now or in the future. The evaluations also build on information provided by 
agencies through NARA’s annual mandatory records management self-assessment 
process. Together, the agency evaluations and the records management self- 
assessment reports provide a comprehensive picture of the state of records management 
in Federal agencies. 

NARA has taken several additional steps to capture the views and concerns of Federal 
agencies beyond those formally provided through official submissions. In February, 
NARA hosted a series of facilitated sessions where NARA officials met with 
representatives from agencies, including some of the senior agency officials, to discuss 
potential topics for inclusion in the Directive. Agencies shared some of their plans for 
improving their own records management and identified areas where NARA can better 
support their activities, offering ideas for new services and suggesting changes to NARA 
guidance. 

NARA also set up an on-line collaboration tool to crowd-source ideas and comments from 
the public, private industry and public interest groups. While not the intended audience 
many agency records management staff used this forum to submit additional comments. 
NARA held a public meeting on the Presidential Memorandum on March 27, which was 
announced in the Federal Register and some agency employees and contractors 
attended as well. NAFtA officials conducted separate sessions with the Federal CIO 
Council, the Federal Records Council, and various professional organizations and public 
interest groups. The information from these sessions, the on-line collaboration tool, and 
the public meeting will be reviewed carefully to identify items for inclusion in the Directive, 

To date, NARA has received more than 750 suggestions or ideas submitted by agencies 
and other sources, including those identified in their reports, at the February agency 
stakeholder sessions, at the March 27 public meeting, in internal NARA reports and 
sessions, and on-line. NARA staff are processing the agency reports and entering them 
into a database for analysis. NARA staff will use this data to inform the Records 
Management Directive that NARA and the Office of Management and Budget will jointly 
issue in July. Prior to issuing the final Directive. NARA and 0MB will provide an 
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additional opportunity for Federal agencies to provide input by soliciting their comments 
on a draft Directive. 


Question . Please also describe w/hether you see a role for private records management 
companies in this process and whether NARA and OMB will seek to leverage industry 
best practices in shaping the final Presidential Directive? 

Answer . Yes. NARA has taken specific steps to ensure that private records 
management companies and other professional services firms were included in the 
development of the Records Management Directive. Many of these firms currently 
provide records and information management services to Federal agencies, and their 
experience in the Federal space, often with a number of different Federal agencies, is 
helpful to understanding the state of Federal records management across the 
government. 

NARA officials have actively encouraged participation from the private sector. NARA has 
met with private records management companies and other professional service firms in 
many forums, where they have provided feedback on what they are hearing and learning 
from their Federal agency customers. The private records management community was 
the predominant group in attendance at the public meeting NARA held on March 27, and 
the Archivist of the United States was a featured keynote speaker at this year’s Federal 
Office Systems Exposition (FOSE), a major event for the information management 
vendor community. NARA has also engaged private records management companies 
through ARMA International, the professional organization for records managers. 

NARA and OMB will incorporate the views of all stakeholders into the records 
management framework required by the Presidential Memorandum, including comments 
and information provided by private records management companies and other 
professional services firms, Federal agencies, professional associations, public interest 
groups, and other interested stakeholders. 
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NATIONAL ARCHIVES FEDERAL FACILITIES 

Question . NARA annually requests tens of millions of dollars for the construction of new 
NARA storage facilities. In considering both new construction and refurbishment 
requirements, to what extent does NARA consider the capacity of privately-owned, 
federally certified records management facilities as an alternative to construction of new 
government facilities and/or refurbishment of existing facilities? 

Answer . NARA’s FY 2013 budget requests $8 million for repairs and restoration projects 
at NARA’s 16 owned facilities: the National Archives building in Washington, DC; the 
National Archives in College Park, MD, the National Archives at Atlanta, GA; and the 13 
Presidential Library facilities located across the country. NARA’s budget request does 
not include funds for new construction and does not support construction, repair, or 
operations of records storage facilities, or Federal Records Centers. 

NARA Federal Records Centers are wholly supported by reimbursements from other 
agencies for the costs of storage and storage-related services provided through NARA’s 
Records Center Revolving Fund. Ail of NAFtA’s Federal Records Center facilities are 
leased, either from the government or directly from private-sector landlords. 

When developing new storage space requirements, NARA considers both the facility 
requirements for temporary records storage codified in 36 CFR 1234 and the more 
stringent requirements necessary for long term preservation of permanently-valuable 
archival records. Archival storage requirements include maintaining very strict 
temperature, humidity and air quality standards that exceed the 36 CFR 1234 standards 
for the storage of temporary records. NARA engineers who perform compliance 
inspections of commercial records storage facilities have not seen any commercial 
storage facilities that meet both the 36 CFR 1234 standards and the NARA 1571 archival 
storage requirements. 

The standards listed in 36 CFR 1234 authorize Federal agencies to determine whether to 
store temporary records in their legal custody at a NARA Federal Records Center, an 
agency-owned records storage facility, or a privately-owned records management facility. 
Nothing in 36 CFR 1234 requires agencies to use NARA facilities to store temporary 
records, so long as the agency certifies to NARA that their records are being stored in a 
facility meeting the standards of 36 CFR 1234. 
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FEDERAL AGENCIES RECORDS PROGRAM 

Question . Mr. Ferriero, does NARA ever compare the price NARA charges agencies to 
manage temporary records versus a private sector price which also brings along private 
sector “best-practices” in terms of response times, ability to digitize records on demand 
and CFR compliant facilities? 

Answer . NARA reviews the prices charged by the Federal Records Center program 
annually to ensure that the prices charged recover the full cost of operations, remain 
price-competitive with private sector providers, and represent the best value provider of 
Federal records management services. 


Question . To what extent are the costs to build and maintain NAFJA facilities factored into 
the price NARA charges agencies for its Agency Records Program? 

Answer . All NARA Federal Records Centers are housed in facilities that are leased, 
either from the General Services Administration (GSA) or directly from private-sector 
landlords. One small facility is leased from the Department of the Navy. NARA pays rent 
for the use of these facilities and passes on those costs to customer agencies through 
the fees charged for the storage of their records. 
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Hie American Consumer Institute 
Center for Citizen Research 


March 7, 2012 


The Honorable Jo Ann Emerson 

Chairwoman, Subcommittee on Financial Services and General Government 
Committee on Appropriations 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairwoman Emerson: 

As the Financial Services and General Government Subcommittee evaluates appropriate funding 
levels for the Federal Trade Commission (FTC) during its hearing March 5''’ and beyond, we ask 
that you remember the very important role the agency plays in consumer protection. The FTC is 
the primary government agency charged with protecting consumers against anticompetitive or 
deceptive business practices. The Commission is currently conducting an important investigation 
into the effects of a $29 billion merger between two pharmacy benefit management companies 
(PBM), Express Scripts. Inc. (ESI) and Medco Health Solutions. 

Based on our research, we find that approving the merger would not benefit consumers, instead 
exacerbating existing conflicts of interest and concentrating market power in the PBM industry. 
PBMs broker agreements on multiple sides of prescription drug benefit transactions, and profit 
from all. The high profits of the PBMs — 400 percent increase for ESI in the last decade — 
demonstrate that there is insufficient competition in the PBM market. The end result is that 
pharmacies are being driven out of business, limiting consumer choice and access to pharmacies. 

We would appreciate it if you and the other Subcommittee members would take a moment to read 
our analysis on the PBM market, attached below. Wc also ask that it be made a part of the 
Subcommittee’s March 5'*' hearing record. It is important that the FTC continue to have the 
necessary funding for rigorous review of anticonsumer activity in the ESI/Medco merger and other 
investigations conducted by the Commission. Thank you for your consideration of our position. 


Sincerely. 



Steve Pociask 
President 

American Consumer Institute 
Center for Citizen Research 
1701 Pennsylvania Ave., NW, Suite 300 
Washington. DC 20006 
(703)471-3954 
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'llie American Consumer Ini^tirutc 


ConsumerGram 


An Analysis of Market Ikm er in the PBM Market 
Steve I'oeiask* 

Express Scripts and Medea, the two largest pharmacy benefit manager (PBMs), have 
proposed merging. PBMs manage prescription drug plans for sponsors (corporations, 
governments and unions), acting as a middleman between the sponsors, drug 
manufacturers and pharmacies. This ConsumerGram analyzes the nature of the 
market and the potential risks that may result from the merger. To understand whether 
the proposed merger would benefit or harm consumers, this analysis considers the 
market's structure, conduct and performance. 


Market Failure 

Who do PBMs represent? 1 ypicaliy. when a firm (a principal) contracts with an agent, 
they expect the agent to act with the firm's best interest in mind. The agent is often 
incentis ized to perform well. Howex er. there are cases where conflicts of interest create 
what is commonh' refcn'cd to as the principal-agent problem, these problems can arise 
from a lack of Iran.sparoncx between the principal and agent, or in this case, when it 
comes to the prescription plan's sponsors and PBMs. While plan sponsors understand the 
direct financial effects of the particular prescription plan being offered to its members or 
emplox ees, only PBMs have a complete understanding of rex enue streams, pricing and 
costs surrounding the many facets inxolxcd in management of prescription plans. ^ This is 
because PB.Ms are inxrxlvcd in mixrc (ban just administering proscription plan bctxveen the 
sponsor and its members. PBMs also interact and negotiate xx’ilh pharmacies and drug 
manufacturers, creating xxhat becomes a conllici of interest betx\-cen the various parties, 
fhe lack of Iransparcncx- leads to asxmmetric market information, xxhere Pt^Ms hax'e 
much belter information on costs and prices than do all of the other parlies involved in 
the process, xvhich gix es PBMs lex crage over dealings xxiih these (.ithcr parlies. * in this 
way, asymmetric infomiation represents a market failure . When there arc substantial 
costs at stake, market failures could require regulatory and legal remedies to protect 
consumers.’ In addition to this market failure, the proposed merger will lead to an 
increase in PBM industry concentration that xvill exceed DOJ T 1X1 current guidelines, 
fhis begs the need for addressing market conduct and pcrl'ormunce. in order to determine 
xxhclhcr there is a presence ol' sustained market poxx-er that poses serious anticompetitix e 
risks for consumers. 

Market f onduct 

Plan sponsors hire PBMs to run their prescription insurance plans and manage its costs. 
PBMs get paid by the plan's sponsors for running the plan. Iloxvex er, PBM's cut deals 
xvith phannaeics, promising them access to the plan's subscribers in return for cutting fees 
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for what the pharmacies would normally earn for filing a prescription, fhis adds 
additional profits for the PBMs over and above what plan sponsors pay PBMs for 
managing their plans, [n other words, as the middleman, the PBM profit from the spread 
between plan sponsors and pharmacies. This profiting occurs without the sponsors 
knowing the various wholesale prices paid by various parties or the recover}' of pharmac} 
fees. 

Next, PBMs promise manufacturers higher volumes of drag sales in return for 
manufacturer discounts and rebates. This again represents another source of profits for 
PBMs, (.)ncc again, the specific terms and conditions agreed between PBMs and 
manufacturers arc unknown by cither the pharmacies or the plan sponstws. In other 
words, PBMs profit from their dealings with drug manufacturers and b}' squeezing 
pharmacies, in addition to having plan sponsors pay them for managing the plan. 

While it is logical to conclude that PBMs profit when they reduce prescription plan costs, 
the end result is not necessarily so. Because PBMs will vvork with manufacturers to 
change their formulary (the menu of drags offered to patients for their prescription plans) 
in exchange for higher discounts, rebates, and kickbacks from the drug manufacturers, 
these added incentives drive PBMs toward maximizing profit, which mas' not minimize 
the plans cost. Tor example, if a manufacturer pays a PBM an incentive to offer a higher 
cost generic drug, by adding the drag to the plan's formulary, the sponsor's costs increase, 
as will the PBMs profits. I his clear conflict ol' interest suggests that PBMs do not 
necessarily represent the interest of the plan's sponsors or their subscribers, Thus, the 
incentive for PBMs to do what is best for the plan and consumers are in direct conflict 
with the PBMs incentive to profit. 

To summarize the sources of profits, when PBMs manage the sponsors' plans, they profit 
when: 1) the consumer and plan sponsors pa} a bit more; 2) PBMs funnel sales to favored 
manufacturers in return for kickbacks and discounts; and 3) PBMs threaten to drop 
qualified pharmacies in order to squeeze concessions for prescriptions filled at 
pharmacies. Nowhere arc all of the wholesale and a\'crage prices between the various 
parties published or transparent - not to the drug manufacturers, not to the consumers, not 
to the phannacics, nor the sponsors who offer their employees prescription plans. So, ii 
is not always clear who PBMs represent. They are making money on all sides. 

As PBMs have grown, they are able to leverage their size. Imagine a pharmacy working 
with on!} two PBMS in a particular community. In this example, the pharmac} 's access 
to the market (consumers) is highly restricted, since it must work through one or tw’o 
PBMs to serve many of its cu-stomers. Now, if the lixpress Scripts and Medco merger 
takes place, a pharmac} could see its ability to reach consumers reduced from two PBMs 
to one PBM. In this way, the PBM now’ becomes the price-maker, and the pharmac} a 
price-taker, which means that the pharmacy must either comply with the PBM's demand 
or exit the market. In other words, the merger can facilitate legal collusion by 
consolidating a few channels that aggregate the majority of customers in a community, 
thereb}’ curtailing the pharmac} 's acces.s to the market. Moreover, even if pharmac} 
di.scounts are conceded, there is no market pressure for the PBMs to flow' these savings 
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through to sponsors or to consumers in the form of lower prices. Therefore, the merger 
would provide no obt ious benefit for consumers.' 

fhcrc is cct another conflict of interest. Large PBMs also provide mail-order 
prescriptions. If you arc a customer that regularly gets drugs for a particular medical 
condition, PBMs can easily capture that customer for (typically lower-cost) rcoccurring 
business, thus bypassing the pharmacy. In other words, PBMs can cream-skim customers 
to its own mail-order business. By virtue of these various conflicts of interest (self- 
dealings) and the lack of transparency contributing to a market failure, PBMs engage in 
market conduct which permits the influence of market power. For this reason, some have 
concluded that the PBM industry's conduct is "anticompetitive and, in some cases, plainh 
illegal conduct,"* as well as others calling for industry regulation.' 


Market Performance 

With the risk of anticompetitive conduct, profitability is the most acceptable means to test 
for market power, and indications suggest that the BPM market is v ery profitable, 
including the profitabilit}' of Txpress Scripts and Medco, the two merging companies. 


.'\ccording to flncmcial reports, from 2005 to 2010, corapanv earnings before interest and 
ta.xes grew for PBMs - at about twice the average rale of its peers in other healthcare 
industrie.s. Specifically, data on Medco and Rxpress Scripts (the two merging PB.VIs) had 
pre-tax profits far exceeding retail pharmacies (collectivclv Walgreen and Rite Aid), CVS 
Caremark, wholesalers (collectively McKesson, Cardinal and Amerisourcebergen), 
pharmacos (collectively Pfizer, Johnson & Johnson and .Merck) and medical device 
companies (collectively Medtronic and Baxter) and managed care organizations 
(collectiv ely I'nitedllealth, WellPoint, .\clna, Humana and Cigna). 


Other data also suggests strong performance. Fxpress Scripts profits have grown 400 
times in the last decade.* According to ctvmpany reports, lixpress Scripts extracts $3,72 in 


earnings (before interest, taxes and dcpreeialion) per prescription, representing a 1 10% 
increase from the 2006 rale of .$1.77."^ .As another benchmark, in 2010, .Medco's return 
on equitv (35.2‘’()) was lower than Lxpres.s Scripts (4X.8'’'o), but higher than Bristol-Myers 
Squibb (30.2%), Wal-Mart (23.2'’'o), Costco (13. 1"!)), Walgreen (1 S,6%), and Kroger 
(23.0'l()). By several measures the merging compan.v is highh profitable. 


From this quick analysis, PBMs arc more profitable than their peer industries. The rate of 
profuabilily suggests that market entrv' and subsequent competition is not sufficient. Pre- 
merger, the presence of sustained profitability suggests a potential for market power, 
which poses anticompetitive risks for consumers. Thus, on a post-merger basis, the 
combination will likeh' result in increa.sed market power and substantial consumer harm. 


Summary : PMB Market Power 

From a structure, conduct and performance assessment, there are indications that the 
PBM market is anticompetitiv e and that it exhibits market power. Phis is due to a 
principal-agent problem, a market failure caused by asymmetric information and a lack 
of transparency, conflicts of interest both vertically and horiz.onlally, the collusive pricing 
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of group plans, prollling on the spread, self-dealing, and manufacture kickbacks in return 
for a favorable fonnulart" placement. I'he profitabilitj' of the industry confirms market 
power and pnn ides cr idence that total social welfare is being ads erseh affected, fhe 
merger will onl\‘ increase these problems. 

In summar}’, this ConsimerGram addresses the risks associated with the proposed 
lixprcss Scripts,' Medeo merger. liven without the merger, our anaistsis finds that there arc 
alrcads' serious problems, including a potential market failure, within the current PBM 
market. Because of these findings, the merger of the two largest PlfMs will tikcl) 
exacerbate these problems, leading U) an additional increa.se in market power and posing 
substantial anticorapclitive risks for consumers. 

1 . Steve Pocia.sk is president of'ihe .Xmcrican Consumer Institute Center for Citizen Research, a 
sOIc.f educational and research nonprofit institute. I'or further infonnalion, v isit 
w'ww . lheamcricancons um er.or e. 

2. .-Mlison Babbs Ciarrett and Robert tiaris, "l,evcling the Playing l-'icld in the Phannacy Benefit 
Management industry," Valparaiso University law Review, Voi. 42, Rev. 23, 2(107, pp. 37-8(), 

3. Asyinmetric information always favors the party with better information, for example, say that 
a consumer negotiates to buy a used car. If the u.sed car dealer has better inl'ormatjon v)ii the 
vehicle than the consumer has, then the consumer is more likely to ivvcrpay than the dealer is to 
underchiu'ge. 

4. Some of the policy options are laid out and discussed by Ruth (,!. i'homas. "Con.simier 
Protection, liducation and Information: .-X (..ionsumcr Incentives Perspective," Review of Policy 
Research, Volume 2. Issue 3, p. 44.3-4,34, I cbruary 1983. Thomas analyze.s policy aiternatives as 
they impact con.sumcr incentives in the context ol'ditfercnl characteristics among consumers, 
products and market contexts. .Also see. .Aidan R. Viningand David I,, XVeimer, "Information 
Asymmetry 1‘avoring Sellers: ,A Policy I ramework.” Policy Sciences, 21:4, 1 9X8, p, 28 1 , Vining 
and XX'eimor give the following guidance: " I lirce questions arc important: first, under what 
conditions docs the potential for .significaril inefficiency due to information asymmetry exist? 

5. Second, under what conditions are private responses likely to prevent the inefficiency from 
being realized? And third, what are the different potemial, public inlcivcntions for reducing any 
inefficiency that does occur?” 

6. for example, an article by i'ixprcss Scripls' Senior Director defends the merger as good, but 
cites not a single benefit that does not already exist with the umnerged companies. See. Brian 
Henry, "Express Scripls and Medeo fogether Will I .ower 1 icalthcarc t-iosts," The Hill, (.longress 
Blog, Nov, 3, 2011, at h ttp: thehilfcom hloes/congre.ss-bloe.'lieallhcarc 1 9 1 6 4 9-exnress-scriDts - 
and-iTicdco-togcther-vv'i ll-io wer-hcalthcarc-co.sts . 

7. Mark Meador, "Squeezing the Vliddlcnian" Ending I hiderhandod Dealing in the Pharmacy 
Benefit Management Industry Ihrough Regulations," Annals of Health Law, X’ol. 20, 2011. pp. 
77-112. 

8. Meador, at p. 111. Also sec Regina Sharlow Johnson, "PBMs: Ripe for Regulation," Pood and 
Drug Law .Journal, X'ol, 37, 2002, pp. 323-369. 

9. "Ivxpress Scripls, Inc. (f.SI): ( Ivcrdosing on fireed," .VeM'x Blaze, Dec. 01, 20 1 0. SEH Healthcare 
Pennsylvania, at http:, new.sblazc.com. storv'/20 1012011 ()4002()()()(l I .pnvv.fonslorv.hlm I . .Xccording to 
company financial reports (includes data through third quarter 20 1 1 ). 
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Stephen B. Pociask, President 
The Ameriean Consumer Institute 

With over twenty-five years of experience, Steve Pociask is president of the 
American Consumer Institute Center for Citizen Research, an independent consumer- 
focused educational and research nonprofit (501c3) institute. A number of his research 
studies are filed at both federal and state regulatory commissions, and include such topics 
as energy, insurance, telecommunications, consumer protections and healthcare. He has 
spoken to numerous state and local legislators, and testified before the Congressional 
Subcommittee for Telecommunications, Trade and Consumer Protection on broadband 
policy. He has written about regulation, industry cost, price structure, competition and 
mergers. He has completed studies for the Office of Advocacy for the Small Business 
Administration, and has written three books for the Economic Policy Institute. His book, 
“MCI WorldCom’s Sprint toward Monopoly: An Analysis of the Proposed 
Telecommunications Merger,” co-authored with Dr. Jack Rutner, accurately predicted the 
Department of Justice’s decision to block the merger. He is a member of the FCC’s 
Consumer Advisory Committee, and on their USF, Broadband, Media and Consumer 
Empowerment Subcommittees. 

He has appeared numerous times in the media, including Fox TV, ABC, 
Bloomberg News, CNBC, Congressional Quarterly, Wall Street Journal, New York 
Times and CNET Radio. He is an affiliated expert for three think tanks. 

Mr. Pociask previously served as President of the research firm, TeleNomic 
Research, and earlier as Chief Economist and Executive Vice President for the economic 
consulting firm Joel Popkin and Company of Washington DC. Prior to these 
assignments, he served as chief economist for the Bell Atlantic Corporation. He has 
completed his Ph.D. coursework in economics and has an M.A. in economics from 
George Mason University. Mr. Pociask can be reached at 
steve@,themericanconsumer.org . 



Harry C. Alford, President & CEO 
National Black Chamber of Commerce® 

1350 Connecticut Avenue NW Suite 405, Washington DC 20036 
202-466-6888 202-466-491 8fax 
vtfww.nationaibcc.orq info@nationalbcc.org 


March 7, 2012 


The Honorable Jo Atm Emerson 

Chairwoman, Subcommittee on Financial Services and General Government 
Committee on Appropriations 
U.S. House of Representatives 
Washington, D.C. 20515 


Re: Budget for Federal Trade Commission 


Dear Chairwoman Emerson, 


We write in reference to the March 5''' Financial Services and General Government Subcommittee hearing 
regarding the budget for the Federal Trade Commission (FTC). 


As an organization dedicated to the economic empowerment of African American communities through 
entrepreneurship and capitalistic activity, we frequently take an interest in matters before the FTC. The 
activities of the Commission are important to black-owned businesses and African-American consumers. 
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Therefore, we ask that your Subcommittee provide sufficient funding to the FTC to scrutinize mergers 
and acquisitions that could have harmful effects on competition and consumers. 

One such merger the NBCC is very concerned with is that of pharmacy benefit managers (PBM) Express 
Scripts, Inc, (ESI) and Medco Health Solutions. We ate concerned that if these two companies are 
allowed to join forces, they will control the majority of the prescription market — and decision making — in 
several key areas, including mail-order and specialty pharmacy. The merged company will have the 
power to increase prices and push out rivals, including community pharmacies. 

Given that Alxican Americans and other minorities are more likely to be afflicted with life-threatening 
illnesses, and less likely to be immunized against common, easily preventable illnesses, the services 
provided by community pharmacies in our neighborhoods are especially important. Losing those services 
could further exacerbate existing health disparities. 

The recent recession has also taken a high toll on African Americans. The unemployment rate for blacks 
is nearly twice as high as that for whites. Black households have lost a greater percentage of net worth 
and have experienced high rates of foreclosure. 

This means the people in greatest need of quality health services are least able to afford them. The 
ESI/Medco merger will make matters worse by increasing prescription drug prices and causing 
community pharmacies to fail, including a number of minority-owned businesses. 
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ESI and Medco have shown no interest in ensuring that community pharmacies survive or that customers 
have as many choices as possible. ESI has already dropped one of the nation’s most popular chains from 
its network, Walgreens, pre-merger. And Medco is requiring many of its customers to use mail-order 
pharmacies instead of retail pharmacies, deciding for patients which pharmacy services they can use 
rather than allowing patients to decide for themselves. 

Viewed in this light, we believe there are no benefits for African American consumers or minority-owned 
small businesses in allowing the merger to proceed, while many risks are apparent. 

The FTC needs adequate funding to investigate the many competitive and consumer issues arising from 
this merger. 

We ask that the Subcommittee keep this in mind during its deliberations over next year’s appropriations. 
We also ask that this letter outlining our concerns be made a part of the permanent record of the hearing. 

Thank you. 

Sincerely, 



Harry C. Alford 
President/CEO 
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President/CEO Harry C. Alford: 

In less than a decade, NBCC President/CEO and co-founder Harry C. Alford has 
established himself as perhaps the nation’s preeminent champion of African American 
business empowerment. From a visionary concept of what Blacks need to do to fully 
seize their place in the economic mainstream, Mr. Alford has built a global organization 
that has earned a place at the table in the White House and at the top levels of Corporate 
America. 

As the intellectual and spiritual linchpin of the NBCC, Mr. Alford has been responsible 
for opening doors that have led to billions of dollars in new business for Black owned 
firms throughout the nation. His courage and leadership have been noted by all in the 
rebuilding of the Gulf Coast in the aftermath of Hurricane Katrina. His relentless energy 
and advocacy is helping forge international business opportunities for African Americans 
and emerging entrepreneurs in Africa, the Caribbean, South America and the rest of the 
Black Diaspora. For this work he was formally named a Cultural Ambassador by the US 
State Department. A native of California, Mr. Alford has made his mark at the highest 
levels of both the private and public sectors. After earning top honors as Company 
Commander in the Army’s Officer Candidate School class (OC3-72), Mr. Alford put his 
leadership skills to work in a series of key sales and executive positions at Fortune 100 
companies such as Procter & Gamble, Johnson & Johnson and the Sara Lee Corporation. 
Mr. Alford has led large trade missions to Brazil, Ghana, Kenya and various nations in 
the Caribbean. Recently, he helped establish the French African Diaspora Chamber of 
Commerce in Paris, France. The birth and growth of the National Black Chamber of 
Commerce is consistent with the dynamic growth of African American owned firms in 
the United States - the fastest growing segment in the nation per the US Census Bureau. 

Mr. Alford is an award winning columnist for the National Newspaper Publishers 
Association and consults and speaks on business matters to groups and agencies 
throughout the nation. He proudly serves on the NNPA Foundation Board of Directors. 
Fie is an active member of the Board of Directors of the US Chamber of Commerce 
where he chairs the Regulatory Affairs Committee. He is a member of the 2008 Health 
Sector Assembly which is a think tank of national leaders concerned about healthcare. 

As a consultant, he has developed business models tailored to specific corporations and 
public agencies. Mr. Alford is regularly called upon by Congress to testify on various 
legislative initiatives related to small business development, the Gulf Coast rebuilding, e- 
commerce, healthcare, energy, tax reform and global trade issues. He received national 
recognition while delivering testimony concerning the current Cap and Trade Energy 
debate. Mr. and Mrs. Alford reside in Maryland and have two sons who were scholar 
athletes at the University of Maryland. 
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RetireSafe 

standing Up For America’s Seniors! 

The Honorable Jo Ann Emerson 

Chairwoman, Subcommittee on Financial Services and General Government 
Committee on Appropriations 

U.S. House of Representatives, Washington, D.C. 20515 
Dear Chairwoman Emerson, 

On behalf of our organization's more than 400,000 senior-citizen supporters across America, I am 
writing to request that the Financial Services and General Government Subcommittee allocate sufficient 
funding levels for the Federal Trade Commission (FTC) to continue a rigorous review of the proposed 
merger between Express Scripts, Inc. and Medco Health Solutions. 

RetireSafe believes the availability of quality health care should never be in question for Americans as 
they grow older. We believe in the protection of consumer rights and choice. We oppose government 
encroachment on personal choices involving health care, and we oppose monopolies that limit the 
options of older Americans. 

The merger of pharmacy benefit managers (PBM) Express Scripts and Medco runs counter to these 
values. If approved, the merged company would control prescription drug benefits for well over 100 
million Americans. This unprecedented market share in the PBM industry would give this company 
much more power and the ability to push out competition from community and chain drugstores. 

Seniors rely on their neighborhood pharmacies for much more than prescription refills, Including 
immunizations, health monitoring and consultations with pharmacists. But these services are at risk 
from the merger. There is a strong probability this merger will lead to mandatory mail-order 
prescription services - as both Express Scripts and Medco own mail-order companies - depriving seniors 
and other consumers of any choice about where to take their business. 

Mail-order pharmacies are not workable for seniors who need a prescription filled late at night, on a 
holiday or over the weekend. And seniors should continue to have a choice about which pharmacies 
they use and when they use them. For these important reasons, the Express Scripts/Medco merger and 
its negative impact must be thoroughly vetted by the FTC. 

Thank you for the opportunity to submit testimony on this critical issue. We ask that this letter detailing 
our position be included in the record of the Subcommittee hearing regarding the FTC budget on March 
5, 2012. 


Sincerely, 




Thair Phillips 
President 


i6i6 H Street NW, Suite 902, Washington D.C. 20006 
www.retiresafe.org 
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Submitted by Thair Phillips, President, RetireSafe. 

To whom it may concern: 

The statement below {page 2 of this document) is submitted to be part of the record of the 
Financial Services and General Government Subcommittee hearing held March 5, 2012 at 3:00 
PM in 2359 Rayburn. 


Bio - Thair Phillips, President, RetireSafe 

After graduating with a degree in data processing Thair Phillips joined the Air Force and spent 8 
years as a B-52 bombardier and a war planning specialist. After the Air Force he worked 
extensively in the computer field as a system developer, project manager, and formed his own 
business as a systems consultant. Later Mr. Phillips transitioned into the public policy arena. 
First as the executive director of the National Subacute Care Association, an organization for 
promoting the use of sub-acute care facilities to offset the high cost of prolonged stays in 
hospitals and then as the CEO of the nationwide Seniors Coalition. This senior's organization 
worked to protect the quality of life and economic well-being of seniors while supporting 
common sense solutions to the challenges of the future. Mr. Phillips now serves as RetireSafe's 
President, representing seniors across America dedicated to preserving the options and 
benefits of older Americans through advocacy, education, and the power of free markets. 
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American 
Public Power 
Association 


Ph: 202.467.2900 
Fax: 202.467,2910 
www.APPAn8t.org 



1875 Connecticut Avenue, NW 
Suite 1200 

Washington, DC 20009-6715 


statement 
Of the 

AMERICAN PUBLIC POWER ASSOCIATION 
Submitted to the 

HOUSE APPROPRIATIONS COMMITTEE’S 
SUBCOMMITTEE ON FINANCIAL SERVICES AND GENERAL 
GOVERNMENT 
March 15, 2012 


Contact: Joy Ditto, Vice President, Government Relations, APPA 

The American Public Power Association (APPA) supports adequate funding for staffing antitrust 
enforcement and oversight at the Federal Trade Commission (FTC). For the FTC’s FY 2013 
budget, we support the President’s budget request of $300 million. 

The American Public Power Association is the national service organization representing the 
interests of over 2,000 municipal and other state and locally owned utilities in 49 states (all but 
Hawaii). Collectively, public power utilities deliver electricity to one of every seven electric 
consumers (approximately 46 million people), serving some of the nation’s largest cities. 
However, the vast majority of APPA’s members serve communities with populations of 10,000 
people or less. 

The FTC plays a critical role in monitoring and enforcing antitrust laws affecting the electric 
utility industry. With the repeal of the Public Utility Holding Company Act (PUHCA) included 
in the Energy Policy Act of 2005, the electric utility industry has experienced an increase in 
mergers that could result in increased market power in certain regions. This development, 
coupled with the volatility and uncertainty continuing to occur in wholesale electricity markets 
run by regional transmission organizations, makes the oversight provided by the FTC more 
critical than ever. 

We appreciate the opportunity to submit this statement outlining our FY 2013 funding priorities 
within the Financial Services and General Government Subcommittee’s jurisdiction. 
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Joy Ditto’s Biography 


Joy Ditto is the Vice President of Government Relations for the American Public Power 
Association (APPA) in Washington, D.C. In that capacity, she oversees the government 
relations department and the many issues it tracks in Congress that affect public power 
utilities, including national energy policy, electricity markets, transmission, cyber 
security, energy tax issues, and Environmental Protection Agency regulations of power 
plants, among others. She also manages APPA’s policy resolutions development process 
and coordinates the annual APPA Legislative Rally that brings approximately 700 public 
power advocates to Washington. 

Prior to joining APPA in February 2001, Joy spent seven years on Capitol Hill working 
for Members of both the House and Senate, and completing her tenure as a senior 
legislative assistant working on energy, environment and agriculture for former Senator 
Chuck Hagel (R-NE), who at the time was a member of the Senate Energy and Natural 
Resources Committee. 

Joy graduated from Vanderbilt University in 1993 with a BA in history and a minor in 
political science. She also competed in intercollegiate horse-back riding, and continues 
to be a competitive horse-back rider in the sport of eventing. She is married to Alan Hill, 
and has two daughters. 
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Testimony of the Association for Enterprise Opportunity 

Before the Subcommittee on Financial Services and General 
Government, House Appropriations Committee 

Hearing on the FY2013 Small Business Administration Budget 

March 21, 2012 


nil 16th Street, NW • Suite 410 • Washington, DC 20036 
Office 202.650.5580 • Fax 202.650.5599 
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The Association for Enterprise Opportunity (AEO) is pleased to submit testimony before the 
Subcommittee to share our views on the Small Business Administration’s (SBA) FY2013 
proposed budget with respect to funding that affects the microlending community and the 
communities and entrepreneurs which it serves. AEO is the national member organization and 
voice of microbusiness in the United States. For two decades, AEO and its more than 400 
member organizations of nonprofit lenders and business development practitioners have helped 
more than two million entrepreneurs contribute to economic growth as they support themselves, 
their families, and their communities. 

To put this testimony into context, microbusinesses are defined as businesses having five or 
fewer employees and microlenders are defined as lending under $50,000. This group of 
entrepreneurs account for nearly 90% of all businesses in our country. According to the latest 
available data from the U.S. Census Bureau and the Small Business Administration’s Office of 
Advocacy, there are slightly more than 24 million microbusinesses in the United States with 
receipts of $2.4 trillion, or about 1 7% of U.S. GDP, and employ over 3 1 million Americans. The 
majority of these microbusinesses are non-employer firms that have no employees. For women 
owned businesses in the United States, 88% are non-employer firms, for African-American 
owned businesses, 94% are non-employer firms, and for Hispanic owned businesses, 89% are 
non-employer firms. The nation's smallest businesses have a truly impressive impact on our 
economy. 

Although individuals hoping to start businesses seek assistance from many different sources, this 
testimony will focus on a business assistance services that are provided to low-income 
individuals and individuals located in rural and underserved communities also known as 
technical assistance (TA). The term used to describe organizations offering this type of 
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assistance are typically referred to as microenterprise development organizations (MDOs). 
MDOs take on a number of different forms. They can be non-profit community lenders, small 
community banks, and non-profit business counseling organizations. According to the Aspen 
Institute’s FIELD Initiative, there are approximately 700 such organizations across the country. 

MDOs serve individuals seeking to start their ovvn business and small businesses looking to 
expand. Businesses that are served by MDOs face the highest barriers to entry, and thus, MDOs 
are typically located in underserved communities. Recent surveys of MDOs, conducted by the 
FIELD Initiative, formd that the majority of microentrepreneurs served are female (59%) and 
60% come from disadvantaged backgrounds. These disadvantaged populations include 
minorities, the disabled, veterans, welfare recipients, and rural communities. It is for these 
specific reasons that microbusiness programs were created at the SBA in the first place: to assist 
microenterprise development organizations (MDOs) and non-profit lenders to educate, to 
provide counseling, to make technical assistance available, and to make loans to future job- 
creators. Typically, those served by MDOs would not qualify for an SBA 7(a) loan or have the 
ability to access capital commercially without technical assistance offered by MDOs. 

The program at the SBA that provides funding to MDOs is the Program for Investment in Micro- 
Entrepreneurs (PRIME). The PRIME program provides monetary assistance in the form of 
grants to community-based MDOs that provide technical assistance to low-income entrepreneurs 
to access capital to establish or expand their business. In 201 1 , the SBA awarded 100 grants to 
MDOs in 39 states, Puerto Rico, and the District of Columbia. This program, however, is in 
peril. The SBA’s FY2013 proposed Budget would eliminate the PRIME program. One of the 
reasons microbusinesses tend to have higher than averse success rates is due to the assistance 
MDOs provide through PRIME. To underscore PRIME’S vital impact on entrepreneurship and 


3 



445 


job creation, a recent Aspen Institute survey found that 88% of businesses that had received 
training and counseling though an MDO were still in business after five years. This compares to 
an overall five-year business survival rate of approximately 50 percent. 

The Microloan program at the SBA supports both lending and technical assistance to 
microbusinesses. Under the Microloan program, the SBA makes funds available directly to 
designated intermediary lenders, which are non-profit community-based lenders experienced in 
microlending. In order to participate in the Microloan program, lenders are required to provide 
management training and technical assistance to borrowers. The SBA funds these two 
components separately. The proposed FY2013 SBA budget requests $18 million for the lending 
component of the program - a decrease of $7 million over the FY2012 enacted level - and 
requests a decrease in funding for the technical assistance component from $20 million in 
FY2012 to $19.7 million for FY2013. However, the demand for SBA Microloans continues to 
grow. In March 2012, the SBA reported that the demand for microloans reached its highest level 
since 2005. According to the SBA, 121 microlenders assisted 3,999 microbusinesses, supporting 
or creating 1 3,271 jobs across the country in FY201 1 . Last year, more than 53% of microloans 
went to women-owned businesses and nearly 60% went to minority entrepreneurs. 

While AEO is cognizant of current financial constraints, it is our belief that programs designed to 
encourage and promote job creation - especially those with proven track records including the 
microbusiness programs at SBA - require continued support. The proposed FY201 3 SBA 
budget would significantly reduce the availability of microloan counseling and technical 
assistance for entrepreneurs, small and microbusinesses, and underserved communities. AEO is, 
therefore, requesting that the Microloan program’s lending component remain at last year’s level 
of $25 million in budget authority and that the teehnical assistanee component of the program 
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remain funded at last year’s level of $20 million. The PRIME Program should not be eliminated, 
and we request that it be funded at $5 million in Fy2013. Please see the attached table of AEO’s 
FY2013 funding requests for SBA programs. 

In its FY2013 Budget Justification submission, the SBA suggested that its resource partners, 
including Small Business Development Centers (SBDCs), Women’s Business Centers (WBCs), 
and SCORE funded by the SBA have the ability to provide the same level of assistance to the 
smallest of businesses as do MDOs and microlenders. Although AEO recognizes the value of 
these organizations, works closely with them, and supports their mission, we do not believe that 
they are able to provide that same level of service that MDOs provide to underserved 
communities. With respect to rural areas, most of these resources are simply not available to 
entrepreneurs because of their geographic locations. 

We strongly support the lending and technical assistance programs at the SBA, which provide 
critical resources to our Nation’s entrepreneurs — the majority of which are microbusinesses. 

Just take a look at the story of 24 year-old Heather Gaddy of rural Imperial, Missouri in Jefferson 
County. A casualty of a big box store layoff. Heather set out to start her own pet grooming 
business. Beset by credit and capital challenges. Heather secured financing through Justine 
PETERSEN’S CDFI, Great Rivers Community Capital - with her mother co-signing. With the 
assistance of Justine PETERSEN, a PRIME grant recipient, she was able to not only finance her 
start-up business, but also receive technical assistance in structuring her business so as to 
optimize revenue generation. As a result. Heather offers rental stations for pet groomers not 
unlike traditional hair salons. This model provides not only additional revenue for her business, 
but job opportunities for the additional groomers. 
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As is evident with respect to job creation over the past year, it is clear small businesses provide 
much needed job growth. For many of the entrepreneurs who are located in rural areas and 
underserved communities or are women and minorities, starting a business is employment. 
These entrepreneurs contribute to their communities, providing jobs and financial security to 
their families. AEO research has shown that if just one in three microbusinesses were to add 
one additional employee, the U.S. economy would return to full employment. But they cannot 
do it alone. They need assistance from community organizations and lenders dedicated to their 
success. These SBA programs provide a vital lifeline to low income, rural, and underserved 
communities who struggle to attract businesses. AEO believes that this small investment in 
promoting entrepreneurship is a wise investment that this Congress should make. 

AEO would like to thank the Subcommittee for giving us the opportunity to share our views. 


6 



448 




449 


Connie Evans, President and CEO 

Connie Evans is the President and CEO of the Association for 
Enterprise Opportunity (AEO), the national nonprofit organization and 
business trade association representing the U.S. microenterprise 
development industry. AEO has nearly 400 member organizations that 
provide training, technical assistance and resources to entrepreneurs 
across the United States. 

Connie’s joining of AEO in March 2009 was a logical next step in her career as a visionary 
leader, strategist, activist, and social entrepreneur who has founded three organizations. In 1986 
she was the founding president of the award-winning Women’s Self-Employment Project, the 
first and largest urban microenterprise development organization in the U.S. and the first 
adaptation of the Grameen Bank model to a U.S. urban setting. Evans also pioneered one of the 
first matched-savings program — Individual Development Accounts — in the country. In 2000 
she founded WSEP Ventures, a social enterprise-hybrid organization developed to serve as a 
catalyst for social change, economic development and community empowerment. At WSEP 
Ventures, Evans launched Capital Bridge C3, a fellowship program supporting emerging social 
entrepreneurs. And in 2007, Evans founded CSolutions Consulting, an advisory boutique 
specializing in solutions that address social change. 

An international development consultant, with over 25 years experience, she has been recognized 
and utilized by such groups as the World Bank, the Clinton Administration, a host of local 
government and private and independent sector organizations. With international experience 
spanning 43 countries, Evans draws on her expertise in developing and implementing strategies 
to further economic development, health and social change in communities. 

Evans started her career in community mental health as a master-level psychologist. Her 
commitment to improving the health and life options for disadvantaged women and their families 
moved her to “harness the marketplace” for solutions. As the Assistant Director of a Hull House 
Association affiliate in Chicago, Evans became the Project Director for the first resident 
managed public housing site in the city. She helped low-income women to organize, develop 
leadership skills, and learn business to take control over a multi-million dollar enterprise. 

Evans has lectured in universities throughout the United States and is a frequent panelist and key 
note speaker at conferences around the globe. She has many distinguished awards. A sampling 
includes being named the Inaugural Twink Frey Social Activist in 2006; the 1996 Chicagoan of 
the Year by Chicago Magazine who recognized her contributions in making Chicago a better 
place to live. Her leadership and commitment to community service and social change has also 
been recognized with the first Teknion Humanitarian Award in 1999; Gloria Steinem Woman of 
Vision Award; 1998 Community Leader of the Year presented by the African American MBA 
Association at the University of Chicago; and the Chicago Community Service Fellowship 
Award by the Chicago Community Trust. 

Evans’ broad experiences across the worlds of business and finance compliments her skills in 
development finance. She served two elected terms on the Board of the Federal Reserve Bank of 


450 


Chicago, and was the first African American woman to hold such a position. Evans was 
appointed by President Clinton to the CDFI Advisory Board, a fund in the Department of the 
Treasury. She also received appointments from President Clinton to the U.S. Delegation to 
preparatory meetings for the Summit of the Americas, to the U.S. Delegation to preparatory 
meetings for the United Nations Fourth World Conference on Women in Beijing, and again for 
Beijing Plus Five. 

A strong advocate of good governance in nonprofits, Evans has nearly 20 years of service on 
philanthropic foundation boards, and serves on a number of national and international boards 
including the Social Venture Network. She is also the Chair of the Chicago Committee for the 
African Women’s Development Fund, based in Ghana. 
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